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U.S. Department of Justice

Environment and Natural Resources Division

Assistant Attorney General Telephone (202) 514-2701
950 Pennsylvania Avenue, N.W. Facsimile (202) 514-0557
Waskington, DC 20530-0001

DEC 16 20

Lilian Dorka

Acting Director, Office of Civil Rights
U.S. Environmental Protection Agency
Office of Civil Rights (1201A)

1200 Pennsylvania Ave., NW
Washington, DC 20460

Re: Title VI Referral for Ideker, Inc. Permit
Dear Ms. Dorka:

The Department of Justice’s Environment and Natural Resources Division and Civil
Rights Division received the attached letter from the City of Grandview, which expressed
environmental justice concerns about the Missouri Department of Natural Resources (MDNR)
process for issuing a Clean Air Act permit to Ideker, Inc. in 2012 and which raised claims that
MDNR violated Title VI of the Civil Rights Act of 1964: Following discussions with the
Environmental Protection Agency, we have responded to the City of Grandview. Based on our
discussions with the Civil Rights Division, however, we are also referring this complaint to your
office.

Please contact Fred Turner at (202) 305-0641 with any questions or concerns regarding
this referral.

Sincerely,

/| JomC:Ciden
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U.S. Department of Justice

Environment and Natural Resources Division

Ausistant Attorney Generaf Telephone (202} 514-2701
950 Pennsylvania Avenue, N, W. Facsingle (262) 514-0557
Washington, DC 20536-0001

DEC 16 208

Dennis A. Randolph, P.E.
Director of Public Works
City of Grandview

1200 Main Street
Grandview, MO 64030-2498

Dear Mr. Randolph:

Thank you for your July 7, 2016 letter to the Environment and Natural Resources
Division (ENRD) and the Civil Rights Division regarding a Clean Air Act permit issued by the
Missouri Department of Natural Resources (MDNR) to Ideker, Inc. in 2012. Specifically, your
letter raises environmental justice concerns about MDNR's process for issuing this permit as
well as claims that MDNR violated Title VI of the Civil Rights Act of 1964, which prohibits
recipients of federal financial assistance from discriminating on the basis of race, color, or
national origin in their programs or activities. This letter is a response from both ENRD and
CRT.

Although we appreciate your concerns, ENRD itself is not an investigatory agency; rather
we act upon referrals from client agencies, such as the Environmental Protection Agency (EPA).
We have discussed your concerns with EPA Region 7, and based on those discussions, we
understand that the specific permit issued by MDNR is a minor construction permit {as that term
is defined in the Missouri regulations). EPA does not typically review or comment on these
types of permits, and thus the Ideker permit did not undergo EPA review. However, we further
understand that EPA Region 7 has been actively encouraging state regulatory agencies, including
MDNR, to engage with communities on environmental justice issues. If you have questions or
comments about environmental justice efforts in Region 7, | recommend that you direct them to:

Althea M. Moses

U.S. Environmental Protection Agency Regton 7
11201 Renner Boulevard

Lenexa, KS 66219

Phone: 913-551-7649

E-mail: moses.althea@epa.gov





Further, your Title VI claims do not appear to be within the Title VI authority of CRT.
However, we have referred the matter to the agency that is most likely to assist you, EPA’s
Office of Civil Rights:

US Environmental Protection Agency
Office of Civil Rights (1201A)
1200 Pennsylvania Ave., NW
Washington, DC 20460
Phone: 202-564-7272

If you have additional questions for us, please do not hesitate to contact Cynthia
Ferguson, ENRD’s Senior Litigation Counsel for Environmental Justice, who can be reached at
(202) 616-6560. 1 hope this information is helpful.

Sincerely,

cc: Daria Neal
Deputy Chief, Federal Coordination and Compliance Section

Civil Rights Division

U.S. Departmer‘myﬁce

Lilian Dorka
Acting Director, Office of Civil Rights
U.S. Environmental Protection Agency





CITY OF GRANDVIEW PUBLIC HORKS DEPARTMENT

1200 Mair Sireet
Grandview. Missour 54030-2432
316, 316-4336

July 7. 2016 — z
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Vanita Gupta, Principal Deputy Assistant Attorney General - -

U.5. Department of lustice

Civil Rights Division

950 Pennsylvania Avenue, N.W,

Cffice of the Assistant Attorney General, Main
Washington, D.C. 20530
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John C. Cruden, Assistant Attorney General {AAG)
{J.5. Department of Justice

Environment and Natural Resources Division

Law and Policy Section

850 Pennsylvania Avenue, M.W.

Washington, DC 20530-0001

Re; Clean Air Act Administration by the Missouri Department of Natural Resources

Dear Ms Gupta and Mr. Cruden:

On Octoher 11, 2013, Concerned Citizens for AIR, inc. {"C.C.ALR."), and the City of
Grandview, Missouri {Grandview) filed a lawsuit in the Circuit Court of lackson County, Missouri
(“the Lawsuit”), seeking Judicial Review and Declaratory and Injunctive Relief and Motion for
Temporary Restroining Order in jackson County (Missouri) Circuit Court. The Lawsuit was
premised on the action in 2012 of the Missouri Department of Natural Resources (“MoDNR"),
acting through their agent the City of Kansas City, Missouri Health Department (“KCMO-HD"},
approving an air emissions permit {Permit Mo. 1343A) to Ideker, Inc.

Our contention is that MoDNR and its agent KCMO-HD failed to enforce the emission
requirements laid out in the Clean Air Act at 40 C.F.R. Subchapter C, Parts 50-97 ("CAA”), for ideker's
operation of a portable hot mix asphalt piant at 5600 East 150 Highway in Kansas City, Missouri.
Our action also anticipated that MoDNR intended to issue Ideker another permit to authorize a
permanent stationary asphalt piant in the same focation, which they did {Permit No. 1369) that

also would not meet CAA requirements.

Briefly, on October 23, 2013, the Court granted Grandview's request for a temporary
order, restraining MoDNR from issuing the permanent permit for at least fifteen days. Two days
later, ideker filed a motion to intarvene as of right, but that motion was denied. Eventually after
appeals to the Missouri Court of Appeals — Western Division and the Missouri Supreme Court,





Varuta Gupta, Princrpal Deputy Assistant Attarney Geheral

lobn C. Cruden, Assistant Attorney General [AAG)
fuby 7, 2018
Page 2

ideker was allowed to intervene in the underlying lawsuit. However, on January 2, 2014, MoDNR
issued a permanent permit to tdeker to operate a stationary asphalt plant without ever giving
Grandview an opportunity to present its comments regarding the application of the CAA, or aven
soliciting input from Grandview and its citizens, despite both MoDNR and their agent’s knowledge
that Grandview is an Environmental Justice Community (El).

Then, MoDNR and Ideker each filed a motion to dismiss the lawsuit, asserting that Circuit
Court exceaded its statutory authority by granting judicial review, because Grandview did not exhaust
its administrative remedies before filing the Lawsuit. They further asserted that MoDNR's issuance of
the permanent permit to ldeker rendered Grandview's claims moot. This action by MoDNR was part of
a long series of what we feel were retaliatory actions, against the City and C.C.A.LR., for questioning
MOoDNR's interpretation and application of the CAA.

Eventually, after three decisions by the Missouri Court of Appeals and two by the Missouri
Supreme Court, and without any discussion, fact finding, or dialog regarding Grandview’s concerns
that the current provisions of the CAA, and in particular those reiating to particulate emission into an
environmentai justice community, ever being addressed, the Missouri Supreme Court dismissed

Grandview’s original suit.

We feel that it was the intent of MoONR from the beginning, to deny Grandview, an
environmental justice community, and its Citizens an opportunity to provide their input and comments
into a permitting action that was clearly incorrectly done, when considered in the light of 2 simple
reading of the Clean Air Act. While MoDNR will point to a Web post regarding the permit application,
this is in-fact the stondord notice that they post for every air quality permit application and certainly
nething specifically targeting the environmental justice community. As you know, environmental
justice communities generally need communications approaches different from Web notices to be
effective and meaningful.

A cursory review of similar air quality permits {for asphalt piants} issued by MoDNR over the
past few years aiso indicates that most have been in relztively low population density, rural-like areas;
again, situations different than Grandview. In the end, rather that consider {or even fisten to} the
legitimate concerns of the community before the issuance of a permit, the MoDNR and the operators
of the asphalt plant chose to stanewall the City and its Citizens by claiming that our only recourse was
to file an administrative appeal AFTER a permit was issued.

This last point is significant in particular since {in MoDNR's own document} Paragraph (1}{E) of
10 CSR 10-6.062 Construction Permits By Rule allows that “the Director (of MoDNR) may require an
air quality analysis in addition to the general requirements listed in subsection (3)(8) of this rule if ... or
complaints filed in the vicinity (emphasis added) of the proposed construction or modification warrant
an air quality analysis.” While we are aware that MoDNR air permit section managers knew of
Grandview’s concerns, we also believe that no such analysis was ever done ar was there any effort to
gain further insight from our community regarding the details of our concern. However, Paragraph
{1){E} clearly states that expressions of concern or complaints given prior to the issuance of a permit did
not need to be held in abeyance until the permit was issued and then submitted to the Air Conservation
Commission. So while this may not be an item relating to the CAA directly, it does show MoDNR’s intent
to deny Grandview’s citizens any opportunity to comment on the air quality permits, except after they
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had been issued.

it is clear from Executive Order 12838 {1994), that it is the obligation of entities {in this case
MoDNR and its agent KCMO-HD), taking actions under federal mandate (in this case under the Clean
Air Act) solicit commaents and input from potentially affected environmental justice communities
BEFORE taking an action. Since not only does the City of Grandview consist entirely of Environmental
Justice tracts, but so is the Kansas City Missouri tract that the asphalt plant is located in; then the
solicitation of commants and input and then an appropriate response or declaration BEFORE a permit is
issued is required. Again, MoDNR’s demand to Grandview that it wait until a permit was issued and
then go to the State and MoDNR contrelled administrative process is contrary to EQ 12858 and EPA’s
stated requirements regarding the need to solicit input from affected EJ communities before an action
is taken.

We have two concerns that we feel the Department of justice (in particular the Civi} Rights
Division and the Environment and Naturat Resources Division) should consider and ultimately take
action on. Firstis the failure of MoDNR to fully and faithfuily apply the current provisions of the
CAA to the permit applications for an asphalt plant in south Kansas City Missouri. We have a
specific concern in this instance related to the mis-application of the CAA and MoDNR’s own rules
being used to process an application as weli as the specific emission limits being used for the permit

review.

Common sense tells us that the time to correct a misapplication of the limits set forth in the
CAA is before a permit is issued. Also, the time for assessing environmental justice is before a permit
is issued. EPA is clear in their guidance documents, which apply here, that an Environmental Justice
Assessment is a pre-action activity. What's more, the State’s own rules make it clear that the time to
do further analysis when complaints are received is before the permit is issued. In the end, by
taking such proactive sfeps (that are in fact required) it saves the issuing entity the embarrassment
of incorrectly applying the law to a case (as is the notorious case in Michigan with Flint). It would
also prevent disruption to the applicant when advised {after the fact) that the incorrect limits must

be changed.

However, MaDNR chose instead to insist that despite our complaints, warnings, and
concerns that they issue a permit as quickly as possible, and then leave it 1o the City and C.C.ALLR.
to contest the permit through their Administrative Review Process’, after the fact. Clearly once the
cat is out of the bag it is much more difficult to get things back under control. Again, the current
example of Flint Michigan is exactly on point, the only difference being that 100,000 people were
harmed in Flint, and Grandview only has 25,000 people to be harmed.

in its efforts to deny the City of Grandview the protections springing from Executive Order
12898 and its own rules, MoDNR aiso effectively “punished” the City for having the impertinenca to
question the decisions of MoDNMR in this entire matter. We have been advised that MoDNR staff has
stated that the repeated counter actions against Grandview were a “slap on the hand” for questioning
the State. In part, we believe that the failure of MoDNR to implement and carry out its duties under
Title V! and EO 12898 is a complete lack of understanding of the meaning and intent of EQ 12898. In
reviewing MoDNR's web page, a guery on “Environmental Justice” brings you only to a documeant
referencing equal employment opportunity. There is no document (at teast in the public domain) that
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deals with Environmental Justice and MoDNR in terms of public input or consideration of EJ populations
in their permitting process.

In this regard, Grandview submitted a Sunshine Act request to MoDNR in March 2016 related
to the permits referenced above. On May 5, 2016 we received MoDNR's response which consisted of
several documents. A review of these documents shows that:

o The majority are printouts from spreadsheets and other programs showing calculations.
However, EQ 12898 and the Environmental Protection Agency’s view of inclusion related to
Environmental Justice is active and robust soficitation and consideration of community input,
from the environmental justice community, not simply technical calculations.

s There is na notice or solicitation of public commaent that was provided to us in the Sunshine
Request response that shows that MoDNR approached the environmenta! justice community,
ar even cared to approach them.

EO 12858 emphasizes the need for inclusion of the EI community members in the processing of
a major action. The documents that we received reflect the normal scientific analyses that are done by
MoDNR for any permit. Most markedly, there were no analyses or consideration given that reflects
the fact that the permits referenced above are for a location located in an Environmental Justice
community and surrounded by environmental justice tracts.

We believe the actions of the MoDNR to deny citizens residing in identified Environmental
justice communities, in the cities of Grandview and Kansas City, Missouri directly affected by the
asphalt plant operations, an opportunity ta be heard during what certainly can be deemed as a
significant action, contrary to EQ 12898, is a viofation of Title VI, 42 U.5.C. § 2000d et seq., We also
believe that MoDNR's repeated actions to prevent a fair and impartial court hearing to determine if the
CAA was being properly foliowed in the evaluation and determination of a permit, and in their apparent
words “to ‘stap’ Grandview’s hand” is a violation of Title VI, 42 U.5.C. § 2000d et seq., being a clear case
of builying and intimidation, and the use of the Court’s to evade the evaluation of MoDNR's procaesses

and procedures.

Finaliy, MoDNR’'s premise for opposing our ariginai legal action was that the appropriate remedy
for a cancern regarding a permit was a hearing before an administration panel, after the permit was
issued {and the emitter was in operatign}, this despite heing contrary to their own ruie (Paragraph (1)(E)
of 10 CSR 10-6.062 Construction Permits By Rule}). However, our concerns relating to Permit No.
1343A, processed by MoDNR's agent the City of Kansas City {Missouri) Health Department, are
that KCMO-HD faited to apply then current air quality emission standards for [deker's operation of
a portable hot mix asphalt plant at 5600 £ast 150 Highway in Kansas City, Missouri, and as such
were legitimate complaints meant to protect an already damaged envirenmental justice
community that could only be addressed appropriatety bafore the permit was issued.

We aiso have a concern that EPA Region 7 showed a [ack of oversight in their
administration of the entire permitting process. That there is no meaningful refarence by MoDNR
or direction for the consideration of E! in the process of evaluating permits under the CAA,
despite the existence of EQ 12898 since February 11, 1994, supparts this concern and speaks
directly to that lack of oversight. It is our betief that Missouri’s State Implementation Plan for its

4
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administration of the Clean Alr Act Administration is clearly lacking in direction for the Missouri
Department of Natural Resources with respact to accounting for Environmental justice in actions
it takes under the Clean Air Act. As a result, the agency does not in any way take Environmental
Justice into account {(or sericusly} when issuing permits under the CAA. Further, it appears to us,
that when prompted to take action, that was to at least consider the concerns of the community,
before taking regulatory action, as is the intent of Executive Order 12898, that MoDNR responded

in a retaliatory manner.

Therefore, with these factors in mind, we respectfully request the Department of Justice
reflect on the actions of MoDNR regarding the processes and procedures that MoDNR has failed
to use in the administration of the CAA. We request specifically, that particular scrutiny be given
to MoDNR'’s faifure to consider in any way the impact or their air quality permitting actions on
environmental justice communities; or in the least to seriously consider and respond directiy to
Citizen concerns. In aur eyes, through MoDNR's incomplete and haphazard administration of the
CAA, the Grandview environmental justice community has been subject to degraded air quality
that will in time negatively affect the heaith and well-being of many of its citizens.

We appreciate the opportunity to relate our concerns to you. if you have any guestions

please contact me at {(816)316-4855, or feel free to contact our City Attarney, Mr. loseph S. Gali,
Humphrey, Farrington & McClain, P.C., at {816)836-5050.

Sincerely,

THE CITY OF GRANDVIEW

P S e

Dennis A. Randoiph, B.E.
Director of Public Works

ce; Mr. Cory Smith, City Administrator
Mr. Joseph S. Gall, City Aticrney

: Any parsan ar entity who wishes to construct and operate any regulatad air contzmment source is requirad to submit a
permit application to MoDNR in accortdance with rules estabfished by the Air Conservation Commissian {"ACC"). & 643.073.2. Ay
persan ar entity aggrieved by an MoDNR permit decision (emphasis added) may appeal by filing a petition with the Administrative
Hearmng Commission {"AHC").” § 643.075.6; 10 CSA 10-1.030(3}(A). The AHC hearing officer’s recommendation and recard are
reviewed by the ACC, and the ACC issues a final, written determination, which inctudes findings of fact and conclusions of law. 10 CSR
10-1.030{4){B). All final orders or determinations of the ACC are subject o judiciat review, pursuant to the provisions of sections
536.100 ta 536.140. § 543.130.% “No judicial review shall be avaiable hereunder. howaver, unless and until alf administrative remedies

are exhausted. ' /d.
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Return Receipt Requested In Reply Refer to:
Certified Mail #: EPA File No: 07R-17-R7

Dennis A. Randolph, P.E.
Director of Public Works
City of Grandview

1200 Main Street
Grandview, MO 64030-2498

Re: Rejection of Administrative Complaint
Dear Mr. Randolph:

On December 27. 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Office (ECRCO), received your complaint against Missouri Department of Natural Resources
(MDNR). Your complaint was originally filed with the Department of Justice on July 7, 2016 on
behalf of City of Grandview, Missouri (Grandview). Your complaint alleged discrimination
based on race in violation of Title VI of the Civil Rights Act of 1964, as amended, 42 United
States Code 2000d e seq. (Title VI). Specifically. the complaint states that MDNR
discriminated on the basis of race against African American residents of Grandview with respect
to MDNR’s January 2. 2014 issuance of a permit authorizing Ideker Inc.’s permanent stationary
asphalt plant at 5600 East 150 Highway in Kansas City, Missouri, in violation of Title VI and
EPA’s nondiscrimination regulation found at 40 C.F.R. Part 7. After careful consideration
ECRCO cannot accept your complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R.
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§ 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

ECRCO has concluded that it cannot accept your administrative complaint for investigation
because it does not meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. Specifically, your complaint was not filed within 180 days of the acts alleged. The
180-day period to bring a Title VI claim begins "when the Plaintiff knew or should have known
of the injury upon which its action is based."' Here, the 180-day period began on or about
January 2, 2014, when you became aware Grandview’s comments were not accepted by MDNR
prior to issuance of the permit.? Your complaint was not filed, however, until July 7, 2016. This
is outside of the 180-day timeliness requirement. Based on ECRCO’s review of the facts,
ECRCO has insufficient basis for granting a waiver of the 180-day filing requirement. As
explained above, ECRCO cannot accept this complaint for investigation and is closing this case
as of the date of this letter.

ECRCO is committed to helping state recipients establish and implement nondiscrimination
programs relative to the requirements of federal nondiscrimination laws and EPA’s
nondiscrimination regulation. In particular, EPA's nondiscrimination regulation (40 C.F.R. Part
7) sets forth the foundational elements of a recipient's nondiscrimination program. These
include: continuing notice of nondiscrimination (40 C.F.R. § 7.95); the adoption of grievance
procedures that assure the prompt and fair resolution of complaints which allege a violation of
EPA' s nondiscrimination regulation (40 C.F.R. § 7.90); and the designation of at least one
person to coordinate a recipient’s efforts to comply with its nondiscrimination obligations (40
C.F.R. § 7.85(g)). ECRCO also works with recipients to implement programs and policies to
ensure they provide meaningful access for persons with limited-English proficiency? and persons
with disabilities* to all their programs and activities that receive federal financial assistance from
EPA. This includes working with recipients to implement a public participation policy and
process to help recipients ensure that their environmental permitting programs provide
meaningful public involvement that is consistent with Title VI and EPA’s implementing

! Elghaliv. DeVry Educ. Grp., Inc., No. 16-5591, 2016 U.S. Dist. LEXIS 156059, at *6 (E.D. Pa. Nov. 10, 2016)
(dismissing Title VI claim filed after statute of limitations expired) (citations omitted).

21t is apparent that Complainant became aware of the permit on or about this date because Complainant attempted to
submit public comment opposing the permit issuance. See 07R-17-R7 Complaint, pp. 2-3.

3 See Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000(d) (prohibiting discrimination on the basis of national
origin); Lau v Nichols 414 U.S. 563, 568-69 (1974) (finding that the government properly required language
services to be provided under a recipient's Title VI obligations not to discriminate based on national origin.) Also, on
June 25, 2004, EPA issued: Guidance to Environmental Protection Agency Financial Assistance Recipients
Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient
Persons 69 FR 35602, 35606-35607 (June 25, 2004), at https://www.federalregister.gov/documents/2004/06/25/04-
14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi.

* See 40 C.F.R. §§ 7.45 - 7.75; Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. §

794(a). Section 504, and EPA's implementing regulation prohibit discrimination on the basis of disability in any
programs or activities receiving federal financial assistance.
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regulation.’ Please be aware that ECRCO has offered to provide technical assistance to MDNR
to help it develop and implement a robust nondiscrimination program.

[f you have questions about this letter, please contact Case Manager Zahra Khan, at (202) 564-
0460, via email at khan.zahra@epa.gov, or by mail at U.S. EPA, Office of General Counsel,
Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington, DC, 20460-1000.

mcerelyg ; Z

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Edward H. Chu

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 7

3 See Title VI Public Involvement Guidance for EPA Assistance Recipients Administering Environmental
Permitting Programs, 71 FR 14207, at https://www.gpo.gov/fdsys/pkg/ FR-2006-03-2 I/pdf/06-2691.pdf.
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In Reply Refer to:
EPA File No: 07R-17-R7

Return Receipt Requested

Coritie Vil

Carol S. Comer

Director

Missouri Department of Natural Resources
P.O.Box 176

Jefferson City, MO 65102-0176

Re: Rejection of Administrative Complaint

Dear Director Comer:

On December 27. 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Office (ECRCO), received a complaint against Missouri Department of Natural Resources
(MDNR). The complaint was originally filed with the Department of Justice on July 7, 2016. The
complainant alleges discrimination based on race in violation of Title VI of the Civil Rights Act
of 1964, as amended, 42 United States Code 2000d e seq. (Title VI). Specifically, the complaint
states that MDNR discriminated on the basis of race against African American residents of
Grandview with respect to MDNR s January 2, 2014 issuance of a permit authorizing Ideker
Inc.’s permanent stationary asphalt plant at 5600 East 150 Highway in Kansas City, Missouri, in
violation of Title VI and EPA’s nondiscrimination regulation found at 40 C.FF.R. Part 7. After
careful consideration ECRCO cannot accept the complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second., it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third. it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R.
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§ 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

ECRCO has concluded that it cannot accept the administrative complaint for investigation
because it does not meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. Specifically, the complaint was not filed within 180 days of the acts alleged. The
180-day period to bring a Title VI claim begins "when the Plaintiff knew or should have known
of the injury upon which its action is based."' Here, the 180-day period began on or about
January 2, 2014, when the Complainant became aware its comments were not accepted by
MDNR prior to issuance of the permit.? The complaint was not filed, however, until July 7,
2016. This is outside of the 180-day timeliness requirement. Based on ECRCO’s review of the
facts, ECRCO has insufficient basis for granting a waiver of the 180-day filing requirement. As
explained above, ECRCO cannot accept this complaint for investigation and is closing this case
as of the date of this letter.

ECRCO is committed to helping state recipients establish and implement nondiscrimination
programs relative to the requirements of federal nondiscrimination laws and EPA’s
nondiscrimination regulation. In particular, EPA' s nondiscrimination regulation (40 C.F.R. Part
7) sets forth the foundational elements of a recipient's nondiscrimination program. These
include: continuing notice of nondiscrimination (40 C.F.R. § 7.95); the adoption of grievance
procedures that assure the prompt and fair resolution of complaints which allege a violation of
EPA' s nondiscrimination regulation (40 C.F.R. § 7.90); and the designation of at least one
person to coordinate a recipient’s efforts to comply with its nondiscrimination obligations (40
C.F.R. § 7.85(g)). ECRCO also works with recipients to implement programs and policies to
ensure they provide meaningful access for persons with limited-English proficiency? and persons
with disabilities’ to all their programs and activities that receive federal financial assistance from
EPA. This includes working with recipients to implement a public participation policy and
process to help recipients ensure that their environmental permitting programs provide
meaningful public involvement that is consistent with Title VI and EPA’s implementing

' Elghali v. DeVry Educ. Grp.. Inc., No. 16-3591, 2016 U.S. Dist. LEXIS 156039, at *6 (E.D. Pa. Nov. 10, 2016)
(dismissing Title VI claim filed after statute of limitations expired) (citations omitted).

21t is apparent that Complainant became aware of the permit on or about this date because Complainant attempted to
submit public comment opposing the permit issuance. See 07R-17-R7 Complaint, pp. 2-3.

3 See Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000(d) (prohibiting discrimination on the basis of national
origin); Lau v Nichols 414 U.S. 563, 568-69 (1974) (finding that the government properly required language
services to be provided under a recipient's Title VI obligations not to discriminate based on national origin.) Also, on
June 25, 2004, EPA issued: Guidance to Environmental Protection Agency Financial Assistance Recipients
Regarding Title VI Prohibition Against National Origin Discrimination Affecting Limited English Proficient
Persons 69 FR 35602, 35606-35607 (June 25, 2004), at https://www.federalregister.gov/documents/2004/06/25/04-
14464/guidance-to-environmental-protection-agency-financial-assistance-recipients-regarding-title-vi.

4See 40 C.F.R. §§ 7.45 - 7.75; Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. §

794(a). Section 504, and EPA's implementing regulation prohibit discrimination on the basis of disability in any
programs or activities receiving federal financial assistance,
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regulation.® Please be aware that ECRCO is available to provide technical assistance to MDNR
to help it develop and implement a robust nondiscrimination program.

If you have questions about this letter, please contact Case Manager Zahra Khan, at (202) 564-
0460, via email at khan.zahra@epa.gov, or by mail at U.S. EPA, Office of General Counsel,
Mail Code 2310A, Room 2524, 1200 Pennsylvania Avenue, NW, Washington, DC, 20460-1000.

Sincerel;, ; ; ; %

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Edward H. Chu

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 7

3 See Title VI Public Involvement Guidance for EPA Assistance Recipients Administering Environmental Permitting
Programs, 71 FR 14207, at https://www.gpo.gov/fdsys/pkg/ FR-2006-03-2 |/pdf/06-2691.pdf.
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U.S. Department of Justice

Environment and Natural Resources Division

Assistant Attorney General Telephone (202) 514-2701
950 Pennsylvania Avenue, N.W. Facsimile (202) 514-0557
Waskington, DC 20530-0001

DEC 16 20

Lilian Dorka

Acting Director, Office of Civil Rights
U.S. Environmental Protection Agency
Office of Civil Rights (1201A)

1200 Pennsylvania Ave., NW
Washington, DC 20460

Re: Title VI Referral for Ideker, Inc. Permit
Dear Ms. Dorka:

The Department of Justice’s Environment and Natural Resources Division and Civil
Rights Division received the attached letter from the City of Grandview, which expressed
environmental justice concerns about the Missouri Department of Natural Resources (MDNR)
process for issuing a Clean Air Act permit to Ideker, Inc. in 2012 and which raised claims that
MDNR violated Title VI of the Civil Rights Act of 1964: Following discussions with the
Environmental Protection Agency, we have responded to the City of Grandview. Based on our
discussions with the Civil Rights Division, however, we are also referring this complaint to your
office.

Please contact Fred Turner at (202) 305-0641 with any questions or concerns regarding
this referral.

Sincerely,

/| JomC:Ciden

Attachment G 0 - T s T MECEIVER





U.S. Department of Justice

Environment and Natural Resources Division

Ausistant Attorney Generaf Telephone (202} 514-2701
950 Pennsylvania Avenue, N, W. Facsingle (262) 514-0557
Washington, DC 20536-0001

DEC 16 208

Dennis A. Randolph, P.E.
Director of Public Works
City of Grandview

1200 Main Street
Grandview, MO 64030-2498

Dear Mr. Randolph:

Thank you for your July 7, 2016 letter to the Environment and Natural Resources
Division (ENRD) and the Civil Rights Division regarding a Clean Air Act permit issued by the
Missouri Department of Natural Resources (MDNR) to Ideker, Inc. in 2012. Specifically, your
letter raises environmental justice concerns about MDNR's process for issuing this permit as
well as claims that MDNR violated Title VI of the Civil Rights Act of 1964, which prohibits
recipients of federal financial assistance from discriminating on the basis of race, color, or
national origin in their programs or activities. This letter is a response from both ENRD and
CRT.

Although we appreciate your concerns, ENRD itself is not an investigatory agency; rather
we act upon referrals from client agencies, such as the Environmental Protection Agency (EPA).
We have discussed your concerns with EPA Region 7, and based on those discussions, we
understand that the specific permit issued by MDNR is a minor construction permit {as that term
is defined in the Missouri regulations). EPA does not typically review or comment on these
types of permits, and thus the Ideker permit did not undergo EPA review. However, we further
understand that EPA Region 7 has been actively encouraging state regulatory agencies, including
MDNR, to engage with communities on environmental justice issues. If you have questions or
comments about environmental justice efforts in Region 7, | recommend that you direct them to:

Althea M. Moses

U.S. Environmental Protection Agency Regton 7
11201 Renner Boulevard

Lenexa, KS 66219

Phone: 913-551-7649

E-mail: moses.althea@epa.gov





Further, your Title VI claims do not appear to be within the Title VI authority of CRT.
However, we have referred the matter to the agency that is most likely to assist you, EPA’s
Office of Civil Rights:

US Environmental Protection Agency
Office of Civil Rights (1201A)
1200 Pennsylvania Ave., NW
Washington, DC 20460
Phone: 202-564-7272

If you have additional questions for us, please do not hesitate to contact Cynthia
Ferguson, ENRD’s Senior Litigation Counsel for Environmental Justice, who can be reached at
(202) 616-6560. 1 hope this information is helpful.

Sincerely,

cc: Daria Neal
Deputy Chief, Federal Coordination and Compliance Section

Civil Rights Division

U.S. Departmer‘myﬁce

Lilian Dorka
Acting Director, Office of Civil Rights
U.S. Environmental Protection Agency





CITY OF GRANDVIEW PUBLIC HORKS DEPARTMENT

1200 Mair Sireet
Grandview. Missour 54030-2432
316, 316-4336

July 7. 2016 — z

k|

Vanita Gupta, Principal Deputy Assistant Attorney General - -

U.5. Department of lustice

Civil Rights Division

950 Pennsylvania Avenue, N.W,

Cffice of the Assistant Attorney General, Main
Washington, D.C. 20530

il

3
o

S I

John C. Cruden, Assistant Attorney General {AAG)
{J.5. Department of Justice

Environment and Natural Resources Division

Law and Policy Section

850 Pennsylvania Avenue, M.W.

Washington, DC 20530-0001

Re; Clean Air Act Administration by the Missouri Department of Natural Resources

Dear Ms Gupta and Mr. Cruden:

On Octoher 11, 2013, Concerned Citizens for AIR, inc. {"C.C.ALR."), and the City of
Grandview, Missouri {Grandview) filed a lawsuit in the Circuit Court of lackson County, Missouri
(“the Lawsuit”), seeking Judicial Review and Declaratory and Injunctive Relief and Motion for
Temporary Restroining Order in jackson County (Missouri) Circuit Court. The Lawsuit was
premised on the action in 2012 of the Missouri Department of Natural Resources (“MoDNR"),
acting through their agent the City of Kansas City, Missouri Health Department (“KCMO-HD"},
approving an air emissions permit {Permit Mo. 1343A) to Ideker, Inc.

Our contention is that MoDNR and its agent KCMO-HD failed to enforce the emission
requirements laid out in the Clean Air Act at 40 C.F.R. Subchapter C, Parts 50-97 ("CAA”), for ideker's
operation of a portable hot mix asphalt piant at 5600 East 150 Highway in Kansas City, Missouri.
Our action also anticipated that MoDNR intended to issue Ideker another permit to authorize a
permanent stationary asphalt piant in the same focation, which they did {Permit No. 1369) that

also would not meet CAA requirements.

Briefly, on October 23, 2013, the Court granted Grandview's request for a temporary
order, restraining MoDNR from issuing the permanent permit for at least fifteen days. Two days
later, ideker filed a motion to intarvene as of right, but that motion was denied. Eventually after
appeals to the Missouri Court of Appeals — Western Division and the Missouri Supreme Court,





Varuta Gupta, Princrpal Deputy Assistant Attarney Geheral

lobn C. Cruden, Assistant Attorney General [AAG)
fuby 7, 2018
Page 2

ideker was allowed to intervene in the underlying lawsuit. However, on January 2, 2014, MoDNR
issued a permanent permit to tdeker to operate a stationary asphalt plant without ever giving
Grandview an opportunity to present its comments regarding the application of the CAA, or aven
soliciting input from Grandview and its citizens, despite both MoDNR and their agent’s knowledge
that Grandview is an Environmental Justice Community (El).

Then, MoDNR and Ideker each filed a motion to dismiss the lawsuit, asserting that Circuit
Court exceaded its statutory authority by granting judicial review, because Grandview did not exhaust
its administrative remedies before filing the Lawsuit. They further asserted that MoDNR's issuance of
the permanent permit to ldeker rendered Grandview's claims moot. This action by MoDNR was part of
a long series of what we feel were retaliatory actions, against the City and C.C.A.LR., for questioning
MOoDNR's interpretation and application of the CAA.

Eventually, after three decisions by the Missouri Court of Appeals and two by the Missouri
Supreme Court, and without any discussion, fact finding, or dialog regarding Grandview’s concerns
that the current provisions of the CAA, and in particular those reiating to particulate emission into an
environmentai justice community, ever being addressed, the Missouri Supreme Court dismissed

Grandview’s original suit.

We feel that it was the intent of MoONR from the beginning, to deny Grandview, an
environmental justice community, and its Citizens an opportunity to provide their input and comments
into a permitting action that was clearly incorrectly done, when considered in the light of 2 simple
reading of the Clean Air Act. While MoDNR will point to a Web post regarding the permit application,
this is in-fact the stondord notice that they post for every air quality permit application and certainly
nething specifically targeting the environmental justice community. As you know, environmental
justice communities generally need communications approaches different from Web notices to be
effective and meaningful.

A cursory review of similar air quality permits {for asphalt piants} issued by MoDNR over the
past few years aiso indicates that most have been in relztively low population density, rural-like areas;
again, situations different than Grandview. In the end, rather that consider {or even fisten to} the
legitimate concerns of the community before the issuance of a permit, the MoDNR and the operators
of the asphalt plant chose to stanewall the City and its Citizens by claiming that our only recourse was
to file an administrative appeal AFTER a permit was issued.

This last point is significant in particular since {in MoDNR's own document} Paragraph (1}{E) of
10 CSR 10-6.062 Construction Permits By Rule allows that “the Director (of MoDNR) may require an
air quality analysis in addition to the general requirements listed in subsection (3)(8) of this rule if ... or
complaints filed in the vicinity (emphasis added) of the proposed construction or modification warrant
an air quality analysis.” While we are aware that MoDNR air permit section managers knew of
Grandview’s concerns, we also believe that no such analysis was ever done ar was there any effort to
gain further insight from our community regarding the details of our concern. However, Paragraph
{1){E} clearly states that expressions of concern or complaints given prior to the issuance of a permit did
not need to be held in abeyance until the permit was issued and then submitted to the Air Conservation
Commission. So while this may not be an item relating to the CAA directly, it does show MoDNR’s intent
to deny Grandview’s citizens any opportunity to comment on the air quality permits, except after they
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had been issued.

it is clear from Executive Order 12838 {1994), that it is the obligation of entities {in this case
MoDNR and its agent KCMO-HD), taking actions under federal mandate (in this case under the Clean
Air Act) solicit commaents and input from potentially affected environmental justice communities
BEFORE taking an action. Since not only does the City of Grandview consist entirely of Environmental
Justice tracts, but so is the Kansas City Missouri tract that the asphalt plant is located in; then the
solicitation of commants and input and then an appropriate response or declaration BEFORE a permit is
issued is required. Again, MoDNR’s demand to Grandview that it wait until a permit was issued and
then go to the State and MoDNR contrelled administrative process is contrary to EQ 12858 and EPA’s
stated requirements regarding the need to solicit input from affected EJ communities before an action
is taken.

We have two concerns that we feel the Department of justice (in particular the Civi} Rights
Division and the Environment and Naturat Resources Division) should consider and ultimately take
action on. Firstis the failure of MoDNR to fully and faithfuily apply the current provisions of the
CAA to the permit applications for an asphalt plant in south Kansas City Missouri. We have a
specific concern in this instance related to the mis-application of the CAA and MoDNR’s own rules
being used to process an application as weli as the specific emission limits being used for the permit

review.

Common sense tells us that the time to correct a misapplication of the limits set forth in the
CAA is before a permit is issued. Also, the time for assessing environmental justice is before a permit
is issued. EPA is clear in their guidance documents, which apply here, that an Environmental Justice
Assessment is a pre-action activity. What's more, the State’s own rules make it clear that the time to
do further analysis when complaints are received is before the permit is issued. In the end, by
taking such proactive sfeps (that are in fact required) it saves the issuing entity the embarrassment
of incorrectly applying the law to a case (as is the notorious case in Michigan with Flint). It would
also prevent disruption to the applicant when advised {after the fact) that the incorrect limits must

be changed.

However, MaDNR chose instead to insist that despite our complaints, warnings, and
concerns that they issue a permit as quickly as possible, and then leave it 1o the City and C.C.ALLR.
to contest the permit through their Administrative Review Process’, after the fact. Clearly once the
cat is out of the bag it is much more difficult to get things back under control. Again, the current
example of Flint Michigan is exactly on point, the only difference being that 100,000 people were
harmed in Flint, and Grandview only has 25,000 people to be harmed.

in its efforts to deny the City of Grandview the protections springing from Executive Order
12898 and its own rules, MoDNR aiso effectively “punished” the City for having the impertinenca to
question the decisions of MoDNMR in this entire matter. We have been advised that MoDNR staff has
stated that the repeated counter actions against Grandview were a “slap on the hand” for questioning
the State. In part, we believe that the failure of MoDNR to implement and carry out its duties under
Title V! and EO 12898 is a complete lack of understanding of the meaning and intent of EQ 12898. In
reviewing MoDNR's web page, a guery on “Environmental Justice” brings you only to a documeant
referencing equal employment opportunity. There is no document (at teast in the public domain) that
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deals with Environmental Justice and MoDNR in terms of public input or consideration of EJ populations
in their permitting process.

In this regard, Grandview submitted a Sunshine Act request to MoDNR in March 2016 related
to the permits referenced above. On May 5, 2016 we received MoDNR's response which consisted of
several documents. A review of these documents shows that:

o The majority are printouts from spreadsheets and other programs showing calculations.
However, EQ 12898 and the Environmental Protection Agency’s view of inclusion related to
Environmental Justice is active and robust soficitation and consideration of community input,
from the environmental justice community, not simply technical calculations.

s There is na notice or solicitation of public commaent that was provided to us in the Sunshine
Request response that shows that MoDNR approached the environmenta! justice community,
ar even cared to approach them.

EO 12858 emphasizes the need for inclusion of the EI community members in the processing of
a major action. The documents that we received reflect the normal scientific analyses that are done by
MoDNR for any permit. Most markedly, there were no analyses or consideration given that reflects
the fact that the permits referenced above are for a location located in an Environmental Justice
community and surrounded by environmental justice tracts.

We believe the actions of the MoDNR to deny citizens residing in identified Environmental
justice communities, in the cities of Grandview and Kansas City, Missouri directly affected by the
asphalt plant operations, an opportunity ta be heard during what certainly can be deemed as a
significant action, contrary to EQ 12898, is a viofation of Title VI, 42 U.5.C. § 2000d et seq., We also
believe that MoDNR's repeated actions to prevent a fair and impartial court hearing to determine if the
CAA was being properly foliowed in the evaluation and determination of a permit, and in their apparent
words “to ‘stap’ Grandview’s hand” is a violation of Title VI, 42 U.5.C. § 2000d et seq., being a clear case
of builying and intimidation, and the use of the Court’s to evade the evaluation of MoDNR's procaesses

and procedures.

Finaliy, MoDNR’'s premise for opposing our ariginai legal action was that the appropriate remedy
for a cancern regarding a permit was a hearing before an administration panel, after the permit was
issued {and the emitter was in operatign}, this despite heing contrary to their own ruie (Paragraph (1)(E)
of 10 CSR 10-6.062 Construction Permits By Rule}). However, our concerns relating to Permit No.
1343A, processed by MoDNR's agent the City of Kansas City {Missouri) Health Department, are
that KCMO-HD faited to apply then current air quality emission standards for [deker's operation of
a portable hot mix asphalt plant at 5600 £ast 150 Highway in Kansas City, Missouri, and as such
were legitimate complaints meant to protect an already damaged envirenmental justice
community that could only be addressed appropriatety bafore the permit was issued.

We aiso have a concern that EPA Region 7 showed a [ack of oversight in their
administration of the entire permitting process. That there is no meaningful refarence by MoDNR
or direction for the consideration of E! in the process of evaluating permits under the CAA,
despite the existence of EQ 12898 since February 11, 1994, supparts this concern and speaks
directly to that lack of oversight. It is our betief that Missouri’s State Implementation Plan for its

4
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administration of the Clean Alr Act Administration is clearly lacking in direction for the Missouri
Department of Natural Resources with respact to accounting for Environmental justice in actions
it takes under the Clean Air Act. As a result, the agency does not in any way take Environmental
Justice into account {(or sericusly} when issuing permits under the CAA. Further, it appears to us,
that when prompted to take action, that was to at least consider the concerns of the community,
before taking regulatory action, as is the intent of Executive Order 12898, that MoDNR responded

in a retaliatory manner.

Therefore, with these factors in mind, we respectfully request the Department of Justice
reflect on the actions of MoDNR regarding the processes and procedures that MoDNR has failed
to use in the administration of the CAA. We request specifically, that particular scrutiny be given
to MoDNR'’s faifure to consider in any way the impact or their air quality permitting actions on
environmental justice communities; or in the least to seriously consider and respond directiy to
Citizen concerns. In aur eyes, through MoDNR's incomplete and haphazard administration of the
CAA, the Grandview environmental justice community has been subject to degraded air quality
that will in time negatively affect the heaith and well-being of many of its citizens.

We appreciate the opportunity to relate our concerns to you. if you have any guestions

please contact me at {(816)316-4855, or feel free to contact our City Attarney, Mr. loseph S. Gali,
Humphrey, Farrington & McClain, P.C., at {816)836-5050.

Sincerely,

THE CITY OF GRANDVIEW

P S e

Dennis A. Randoiph, B.E.
Director of Public Works

ce; Mr. Cory Smith, City Administrator
Mr. Joseph S. Gall, City Aticrney

: Any parsan ar entity who wishes to construct and operate any regulatad air contzmment source is requirad to submit a
permit application to MoDNR in accortdance with rules estabfished by the Air Conservation Commissian {"ACC"). & 643.073.2. Ay
persan ar entity aggrieved by an MoDNR permit decision (emphasis added) may appeal by filing a petition with the Administrative
Hearmng Commission {"AHC").” § 643.075.6; 10 CSA 10-1.030(3}(A). The AHC hearing officer’s recommendation and recard are
reviewed by the ACC, and the ACC issues a final, written determination, which inctudes findings of fact and conclusions of law. 10 CSR
10-1.030{4){B). All final orders or determinations of the ACC are subject o judiciat review, pursuant to the provisions of sections
536.100 ta 536.140. § 543.130.% “No judicial review shall be avaiable hereunder. howaver, unless and until alf administrative remedies

are exhausted. ' /d.
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

August 14, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5980 EPA File No: 08R-17-R7

Dennis A. Randolph, P.E.
Director of Public Works
City of Grandview

1200 Main Street
Grandview, MO 64030-2498

Re: Withdrawal of Administrative Complaint

Dear Mr. Randolph:

On March 9, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) contacted you to discuss your complaint in EPA Complaint No.
08R-17-R7. During that call, you clarified that you did not intend to name City of Kansas City,
Missouri Health Department (KCMO-HD) as a recipient in your complaint on behalf of
Grandview City, Missouri. As a result, ECRCO is confirming that you are withdrawing EPA
Complaint No. 08R-17-R7, which you filed and we received on December 26, 2016. This
withdrawal does not affect your complaint against Missouri Department of Natural Resources
(MDNR), EPA Complaint No. 07R-17-R7, which is currently under jurisdictional review.

Accordingly, this is to inform you that as of August 14, 2017 ECRCO has administratively
closed your complaint without prejudice and will consider this matter as resolved. If you have
any questions, please contact me by telephone at (202) 564-4174 or by email at
rhines.dale@epa.gov.

Sincerely,

L ’
: Dale Rhires

Deputyﬂ'Director
External Civil Rights Compliance Office
Office of General Counsel





Mr. Dennis A. Randolph

CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7

Page 2
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

August 14, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5997 EPA File No: 08R-17-R7
Rex Archer

Director

City of Kansas City, Missouri-Health Department
2400 Troost Avenue

Suite 4000

Kansas City, MO 64108

Re: Withdrawal of Administrative Complaint

Dear Mr. Archer:

On March 9, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) participated in a phone conference with the Complainant to discuss
EPA Complaint No. 08R-17-R7. During that call, the Complainant clarified that he did not
intend to involve the City of Kansas City, Missouri Health Department (KCMO-HD) as a
recipient in his complaint. As a result, ECRCO is withdrawing EPA Complaint No. 08R-17-R7,
which was filed and received on December 26. 2016.

Pursuant to the Complainant’s request. ECRCO is administratively closing the complaint without
prejudice and will consider this matter as resolved. If you have any questions, please contact me

by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

Dale Rhines

Deputy Director
External Civil Rights Compliance Office
Office of General Counsel





Mr. Rex Archer

CcC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7

Page 2






T

5 U.S. Department of Justice

% ) Civil Rights Division
N\ ’

Disubility Rights Section - NY.A
950 Pennsylvania Avenue, NW
Washington, DC 20530

Notice of Referral of Complaint for Appropriate Action

To:  Mr. Rafael DeLeon,
Director, Office of Civil Rights
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, NW
Room 2450
Washington, D.C. 20460

Tallahassee, FL 32303

From: Disability Rights Section, Civil Rights Division, U.S. Department of Justice

Reference: [ cpey B rccarding City of Tallahassee / Water Resources Engineering,
Tallahassee, FL; received by DOJ on September 9, 2015

The Disability Rights Section has reviewed the enclosed complaint and determined that it raises
issues that are more appropriately addressed by the U.S. Environmental Protection Agency. We,
therefore, are referring this complaint to that agency for appropriate action. This letter serves to
notify that agency and the complainant of this referral. The Disability Rights Section will take
no further action on this matter. We apologize for our delay in referring this correspondence.

To check the status of the complaint. or to submit additional information. the complainant may
contact the referral agency at the address above or at the following telephone number(s):

(202) 564-7272

If the agency has any questions or concerns about this referral or believes that it raises issues
outside the agency’s jurisdiction, please do not hesitate to contact the Department of Justice at
the address and phone number attached hereto

DJ# 204-17-0
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U.S. Department of Justice
Civil Rights Division

Disability Rights Section - NYA
950 Pennsyivania Avenue, NW
Washington, DC 20530

Notice of Referral of Complaint for Appropriate Action

To: Mr. Rafael DeLeon,
Director, Office of Civil Rights
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, NW
Room 2450
Washington, D.C. 20460

South Lake Tahoe, CA 96150

From: Disability Rights Section, Civil Rights Division, U.S. Department of Justice

Reference: | 1oy [ regarding City of South Lake Tahoe / TRPA / El Dorado
County, South Lake Tahoe, CA; received by DOJ on August 29, 2016

The Disability Rights Section has reviewed the enclosed complaint and determined that it raises
issues that are more appropriately addressed by the U.S. Environmental Protection Agency. We,
therefore, are referring this complaint to that agency for appropriate action. This letter serves to
notify that agency and the complainant of this referral. The Disability Rights Section will take
no further action on this matter.

To check the status of the complaint, or to submit additional information, the complainant may
contact the referral agency at the address above or at the following telephone number(s):

(202) 564-7272

If the agency has any questions or concerns about this referral or believes that it raises issues
outside the agency’s jurisdiction, please do not hesitate to contact the Department of Justice at
the address and phone number attached hercto

DJ# 204-11-0
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Describe the acts of discrimination providing the name(s) where possible of individuals
who dxscummated (use 8 ace on page 3 if necessary): “ﬂ&z&ﬁ«@a Lodonpiing,

\j@',ﬁ;_amme, MWW& W&W
WWMM“@MW"M.MMWW

Have efforts been made to resolve this complaint through the internal grievance procedure
of the government, organization, or institution?

Yes_>;<b No

If "yes" what is the status of the grievance? O\QQ/ ASunLad v‘iﬂi’w SN W%ﬂ

Has the complaint been filed with another bureau of the Department of Justice or any other
Federal, State, or local civil 1ights agency or court?

YGS—A NO"“_ .

If l!yesﬂ

Agency or Court; DQ-S M W Dwmn %Mm
Contact Person; ﬂ'\-bv JSom IR man

Address: _»>

City, State, and Zip Code: waﬂfg*‘*"ﬁ*/@b O, C
Telephone Number: oO2 *-3@45 “%4“‘4"1‘_)

Date Filed: C—«acj HO

Do you intend to file with another agency or court?

Yes )< No















Nunn, Shirlita

From: Dorka, Lilian

Sent: Tuesday, February 7, 2017 9:05 AM
To: Nunn, Shirlita

Subject: RE: Receipt of Correspondence

Hi Shirtita, we are on the 2nd floor of the North building - a little hard to find because the floors don’t connect ali the
way. 50, easfest way to find us is to go the 3rd floor of the North building and walk around it until you find elevators
marked 21 and 22. Take those elevators down to floor 2 and our office is right there in front of the elevators - Room
2524. Thanks!

Lilian Sotolongo Dorka

Director, External Civil Rights Compliance Office EPA, Office of General Counsel
202-564-9649

WIC-N Room 2450

-—Qriginal Message--—

From: Nunn, Shirlita

Sent: Tuesday, February 07, 2017 6:54 AM
To: Dorka, Lilian <Dorka.Lilian@epa.gov>
Subject: RE: Receipt of Correspondence

Good morning Lilian, where are you exactly located®Fam new to HQs, I'm from EPA Region Iil, so 1 don't know my way all
around yet.

Thanks

Shirlita Nunn

Staff Specialist

Environmental Protection Agency

Office of Enforcement and Compliance {OECA) Office of Site Remadiation {OSRE) — immediate Office WIC South-Room
5206A

1200 Pennsylvania Ave., NW

Washington, BC 20460

202-564-0767

From: Dorka, Lilian

Sent: Monday, February 6, 2017 5:47 PM

To: Deleon, Rafael <Deleon.Rafasl@epa.gov>

Cc: Nunn, Shirlita <Nunn.Shirlita@epa.gov>; Tempie, Kurt <Temple.Kurt@epa.gov>
Subject: RE: Receipt of Correspondence

Thanks so much Rafaell Can't believe their references are s0000 out of date! :{

Lilian Sotolonge Dorka

Director, External Civil Rights Compliance Office EPA, Office of General Counsel
202-564-9649

WIC-N Room 2450





From: Deleon, Rafael

Sent: Monday, February 06, 2017 3:13 PM

To: Dorka, Lilian <Dorka.Lilian@epa.gov>

Ce: Lawrence, Tanya <Lawrence.Tanya@epa.gov>; Nunn, Shirdita <Munn.Shirlita@epa.gov>
Subject: Receipt of Correspondence

Lillian
Hello. Hope you are well,

Today, | received 2 Notices of Referral of Complaint that were misdirected to my attention. Both pieces of mail came
from DOJ in one envelope. Shirlita Nunn of my staff will deliver them to you. Thank you.

Rafael Deleon, Esq.

Deputy Director

EPA-Dffice of Enforcement and Compliance Assurance Office of Site Remediation Enforeement {Mail Code-2271A}
1200 Pennsylvania Ave., N.W. {Room-WIC 5206) Washington, DC 20460

202 564-5110 {Office Line)

202 564-4899 {Direct Line)

202 302-2761 {Office Cell)

This message is CONFIDENTIAL, and may contain legally privileged information. if you are not the intended recipient, or
believe you received this communication in error, please delete it immediately, do not copy, and notify the sender.
‘Thank you.





U.S. Department of Justice
Civil Rights Division

Disability Rights Section - NYA
950 Pennsylvaniu Ave, NW
Washington, DC 20530

Contact if additional information is required:

Robin C. Deykes
Civil Rights Program Specialist
Disability Rights Section
Civil Rights Division
U.S. Department of Justice
(202) 307-1085
Robin.Devkes@iert.usdoj.cov
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R U.S. Department of Justice

@ Civil Rights Division

Disability Rights Sectivn - NYA
950 Pennsylvania Avenue, NW
Washington, DC 20530

Notice of Referral of Complaint for Appropriate Action

To:  Mr. Rafael DelLeon,
Director, Office of Civil Rights
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, NW
Room 2450
Washington, D.C. 20460

Tallahassee, FL 32303

From: Disability Rights Section, Civil Rights Division, U.S. Department of Justice

Hplanice: CTS# [l regerding City of Tallahassee / Water Resources Engineering,
Tallahassee, FL; received by DOJ on September 9, 2015

The Disability Rights Section has reviewed the enclosed complaint and determined that it raiscs
issues that are more appropriately addressed by the U.S. Environmental Protection Agency. We,
therefore, are referring this complaint to that agency for appropriate action. This letter serves to
notify that agency and the complainant of this referral. The Disability Rights Section will take
no further action on this matter. We apologize for our delay in referring this correspondence.

To check the status of the complaint. or to submit additional information. the complainant may

contact the referral agency at the address above or at the following telephone number(s):

(202) 564-7272

If the agency has any questions or concerns about this referral or believes that it raises issues
outside the agency'’s jurisdiction, please do not hesitate to contact the Department of Justice at
the address and phone number attached hereto

DJ# 204-17-0
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 1, 2018

Return Receipt Requested In Reply Refer to:

Tallahassee, FL 32301

Re:  Rejection/Closure of Administrative Complaint
Dear I

On February 7, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint, forwarded by the Department of Justice
(DOJ) alleging that the City of Tallahassee’s Water Resource Engineering Division had violated
Section 504 of the Rehabilitation Act of 1973 and the EPA’s nondiscrimination regulation (see
40 C.F.R. Part 7, Subpart C) by failing to resolve the difficulty you were having with the quality
of water coming into your home. Section 504 prohibits discrimination on the basis of disability
in federally funded programs. ECRCO has determined that it cannot accept your administrative
complaint for investigation because it does not meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e..
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally. the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7.15.

After careful consideration, ECRCO has determined that it cannot accept your complaint for
investigation for two reasons. First, in correspondence with the City and with ECRCO you state
that you are impacted by the quality of water in your unit and that your seventeen nei ghbors are
similarly affected. However. your correspondence does not allege that you have been excluded
from participation in or denied the benefits of a program or activity receiving Federal financial





assistance solely because of your disability, or denied a reasonable accommodation to your
disability, as prohibited by EPA’s regulation at 40 CRF Part 7. Subpart C. In addition, ECRCO
cannot accept your complaint for investigation because the City of Tallahassee’s Water Resource
Engineering Division is neither an applicant for, or a recipient of, EPA financial assistance. For
the foregoing reasons, ECRCO cannot accept your complaint for investigation and is closing the
complaint as of the date of this letter.

If you have any questions about this correspondence. please contact Debra McGhee, ECRCO
Team Lead, at (202) 564-4646, by e-mail at mcghee.debra@epa.gov or by mail at U.S. EPA
External Civil Rights Compliance Office, (Mail Code 23 10A), 1200 Pennsylvania Avenue, NW,
Washington, D.C. 20460.

Sincerely,

L& DA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Kenneth Lapierre

Assistant Deputy Regional Administrator
Deputy Civil Rights Official

US. EPA Region IV
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 1, 2018

Return Receipt Requested In Reply Refer to:

Certified Mail #: _ EPA No: 10D-17-R4

Ricardo Fernandez

City Manager

City Hall

300 South Adams Street
Tallahassee, FL 32301

Re:  Rejection/Closure of Administrative Complaint

Dear Mr. Fernandez:

On February 7, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint, forwarded by the Department of Justice
(DOJ) alleging that the City of Tallahassee’s Water Resource Engineering Division had violated
Section 504 of the Rehabilitation Act of 1973 and the EPA’s nondiscrimination regulation (see
40 C.F.R. Part 7, Subpart C) by failing to resolve the difficulty she was having with the quality
of water coming into her home. Section 504 prohibits discrimination on the basis of disability in
federally funded programs. ECRCO has determined that it cannot accept this administrative
complaint for investigation because it does not meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. §
713,

After careful consideration, ECRCO has determined that it cannot accept this complaint for
investigation for two reasons. First, in correspondence with the City and with ECRCO, the
complainant states that she is impacted by the quality of water in her unit and that her seventeen





Mr. Ricardo Fernandez Page 2

neighbors are similarly affected. However, her correspondence does not allege that she has been
excluded from participation in or denied the benefits of a program or activity receiving Federal
financial assistance solely because of her disability, or denied a reasonable accommodation to
her disability, as prohibited by EPA’s regulation at 40 CRF Part 7, Subpart C. In addition,
ECRCO cannot accept this complaint for investigation because the City of Tallahassee’s Water
Resource Engineering Division is neither an applicant for, or a recipient of, EPA financial
assistance. For the foregoing reasons, ECRCO cannot accept this complaint for investigation and
is closing the complaint as of the date of this letter.

If you have any questions about this correspondence, please contact me, or Debra McGhee,
ECRCO Team Lead. at (202) 564-4646, by e-mail at mcghee.debra@epa.gov or by mail at U.S.
EPA External Civil Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue,
NW, Washington, D.C. 20460.

Sincerely,

LA Do

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Elise Packard
Associate General Counsel
Civil Rights & Finance Law Office

Kenneth Lapierre

Assistant Deputy Regional Administrator
Deputy Civil Rights Official

US. EPA Region IV
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 1, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 2781 EPA No: 10D-17-R4

Ms. Dawn Ganey
1520 Pullen Road
Tallahassee, FL. 32301

Re:  Rejection/Closure of Administrative Complaint

Dear Ms. Ganey:

On February 7, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint, forwarded by the Department of Justice
(DOJ) alleging that the City of Tallahassee’s Water Resource Engineering Division had violated
Section 504 of the Rehabilitation Act of 1973 and the EPA’s nondiscrimination regulation (see
40 C.F.R. Part 7, Subpart C) by failing to resolve the difficulty you were having with the quality
of water coming into your home. Section 504 prohibits discrimination on the basis of disability
in federally funded programs. ECRCO has determined that it cannot accept your administrative
complaint for investigation because it does not meet the jurisdictional requirements described in
EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7:15:

After careful consideration, ECRCO has determined that it cannot accept your complaint for
investigation for two reasons. First, in correspondence with the City and with ECRCO you state
that you are impacted by the quality of water in your unit and that your seventeen neighbors are
similarly affected. However, your correspondence does not allege that you have been excluded
from participation in or denied the benefits of a program or activity receiving Federal financial
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U.S. Departm  of Justice
Civil Rights Division

Disubility Rights Section - NYA
930 Pennsylvama Ave, NW
Washington, DC 20530

Contact if additional information is required:

Robin C. Deykes
Civil Rights Program Specialist
Disability Rights Section
Civil Rights Division
U.8. Department of Justice
(202) 307-1085
Robin. Devkeswertusdaop.pov
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 24, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: EPA File No: 11D-17-R7

and 12D-17-R7

Merriam, KS 66203

Re:  Rejection/Closure of Administrative Complaint

Dear |

On March 31, 2017. the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint, referred to our office from the
Department of Justice, alleging the City of Merriam and City of Overland Park Fire Department
discriminated against you based on your disability. ECRCO cannot accept your complaint for
investigation because it does not meet the jurisdictional requirements set out in EPA’s
nondiscrimination regulation. Accordingly, this case is closed as the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing, See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7.15.

Your complaint does not meet the jurisdictional requirements of EPA’s nondiscrimination
regulation. Specifically, a complaint must be filed against an applicant for, or recipient of EPA
financial assistance that allegedly committed a discriminatory act. Neither the City of Merriam,
nor City of Overland Park Fire Department are recipients of EPA financial assistance, therefore,





the EPA does not have jurisdiction to investigate your complaint. As a result, ECRCO is
rejecting the complaint for investigation and closing this case as of the date of this letter.

Previously, a Johnson County official connected you with the ADA coordinator for Johnson
County government. If you continue to have any unresolved concerns with discrimination in
your community, please contact Tom Dugan, Title VI coordinator for Johnson County
government, via email at Tom.Dugan@jocogov.org.

If you have any questions about this correspondence, please contact Zahra Khan, Case Manager,
at (202) 564-0460, by e-mail at khan.zahra@epa.gov or by mail at U.S. EPA External Civil
Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely,

sl Dale/félincs T

Deputy Director
External Civil Rights Compliance Office

éc: Kenneth Redden
Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7
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WASHINGTON, D.C. 20460

¥ agenct

HiA
WNOHANg |

&

O

<
"4¢ prote”

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 24, 2017

Requested In Reply Refer to:
(b) (6) - Privacy | EPA File No: 11D-17-R7
Mr. Chris Engel

City Administrator
9001 W. 62™ Street
Merriam, KS 66202

Return Receipt
Certified Mail #:

Dear Mr. Engel:

On March 31, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging discrimination by City of Merriam.
ECRCO cannot accept the complaint for investigation because it does not meet the jurisdictional
requirements set out in EPA’s nondiscrimination regulation. Accordingly, this case is closed as
the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally. the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.

The complaint did not meet the jurisdictional requirements of EPA’s nondiscrimination
regulation. Specifically, a complaint must be filed against an applicant for, or recipient of EPA
financial assistance that allegedly committed a discriminatory act. The City of Merriam is not a





Mr. Chris Engel Page 2

recipient of EPA financial assistance, therefore, the EPA does not have jurisdiction to investigate
the complaint. As a result, ECRCO is rejecting the complaint for investigation and closing this
case as of the date of this letter.

If you have any questions about this correspondence, please contact Zahra Khan, Case Manager,
at (202) 564-0460, by e-mail at khan.zahra@epa.gov or by mail at U.S. EPA External Civil
Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely,

o
" Dale Rfiifes

Deputy Director

External Civil Rights Compliance Office

cc: Kenneth Redden
Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7
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U.S. Departm  of Justice
Civil Rights Division

Disubility Rights Section - NYA
930 Pennsylvama Ave, NW
Washington, DC 20530

Contact if additional information is required:

Robin C. Deykes
Civil Rights Program Specialist
Disability Rights Section
Civil Rights Division
U.8. Department of Justice
(202) 307-1085
Robin. Devkeswertusdaop.pov
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 24, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: EPA File No: 11D-17-R7

and 12D-17-R7

Merriam, KS 66203

Re:  Rejection/Closure of Administrative Complaint

Dear |

On March 31, 2017. the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint, referred to our office from the
Department of Justice, alleging the City of Merriam and City of Overland Park Fire Department
discriminated against you based on your disability. ECRCO cannot accept your complaint for
investigation because it does not meet the jurisdictional requirements set out in EPA’s
nondiscrimination regulation. Accordingly, this case is closed as the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing, See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7.15.

Your complaint does not meet the jurisdictional requirements of EPA’s nondiscrimination
regulation. Specifically, a complaint must be filed against an applicant for, or recipient of EPA
financial assistance that allegedly committed a discriminatory act. Neither the City of Merriam,
nor City of Overland Park Fire Department are recipients of EPA financial assistance, therefore,





the EPA does not have jurisdiction to investigate your complaint. As a result, ECRCO is
rejecting the complaint for investigation and closing this case as of the date of this letter.

Previously, a Johnson County official connected you with the ADA coordinator for Johnson
County government. If you continue to have any unresolved concerns with discrimination in
your community, please contact Tom Dugan, Title VI coordinator for Johnson County
government, via email at Tom.Dugan@jocogov.org.

If you have any questions about this correspondence, please contact Zahra Khan, Case Manager,
at (202) 564-0460, by e-mail at khan.zahra@epa.gov or by mail at U.S. EPA External Civil
Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely,

sl Dale/félincs T

Deputy Director
External Civil Rights Compliance Office

éc: Kenneth Redden
Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

November 24, 2017

Return Receipt Requested In Replv Refer to:

Certified Mail #: (DS EPA File No: 12D-17-R7

Bill Ebel

City Manager

8500 Santa Fe Drive
Overland Park. KS 66212

Dear Mr. Ebel:

On March 31, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging discrimination by City of Overland
Park Fire Department. ECRCO cannot accept the complaint for investigation because it does not
meet the jurisdictional requirements set out in EPA’s nondiscrimination regulation. Accordingly,
this case is closed as the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation. a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ T:15.

The complaint did not meet the jurisdictional requirements of EPA’s nondiscrimination
regulation. Specifically, a complaint must be filed against an applicant for, or recipient of EPA
financial assistance that allegedly committed a discriminatory act. The City of Overland Park





Mr. Bill Ebel Page 2

Fire Department is not a recipient of EPA financial assistance, therefore, the EPA does not have
jurisdiction to investigate the complaint. As a result, ECRCO is rejecting the complaint for
investigation and closing this case as of the date of this letter.

If you have any questions about this correspondence, please contact Zahra Khan, Case Manager,
at (202) 564-0460, by e-mail at khan.zahra@epa.gov or by mail at U.S. EPA External Civil
Rights Compliance Office, (Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington,
D.C. 20460.

Sincerely,

T

Dale Rhines
Deputy Director
External Civil Rights Compliance Office

cc: Kenneth Redden
Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7










EARTHJ USTICE ALASKA  CALIFORNIA FLORIDA  MID-PACIFIC NORTHEAST NORTHERN ROCKIES
i NORTHWEST ROCKY MOUNTAIN  WASHINGTON, D.C. INTERNATIONAL

By electronic and certified U.S .mail
April 4, 2017

Attn: Ryan Fitzpatrick

Lead Civil Rights Analyst, Department of Transportation
Departmental Office of Civil Rights

1200 New Jersey Ave., S.E.

Washington, D.C. 20590

ryan.fitzpatrick@dot.gov

Attn: Velveta Golightly-Howell

Director, Office of Civil Rights

United States Environmental Protection Agency
U.S. EPA Office of Civil Rights (Mail Code 1201A)
1200 Pennsylvania Ave., NW

Washington, D.C. 20460
Title_VI_Complaints@epa.gov

Attn: Daria Neil

Deputy Chief, Federal Coordination and Compliance Section
Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Daria.neal@usdoj.gov

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d

On behalf of the communities of West Oakland, the West Oakland Environmental
Indicators Project (WOEIP or “Complainant”) submits this Complaint regarding the City of
Oakland’s (“City”) pattern of neglect and systemic disregard for the health and wellbeing of
West Oakland’s residents, as demonstrated by its continuous authorizations of expanded freight
infrastructure activities at the Port of Oakland and the former Oakland Army Base (“OAB”)
while failing to ensure adequate health and safety protections for the surrounding community.
Complainant also files this complaint against the Port and the Board of Port Commissioners
(collectively referred to as “Port”), for continuously expanding the Port’s maritime, shipping,
and transport activities in a manner that similarly exposes West Oakland residents to severe air
pollution emissions without adequate mitigation.

The City and Port have engaged in the activities described in this Complaint to
manipulate decision making and push through harmful expansions of freight activities for
decades. Both parties have refused to engage in a meaningful analysis or process by which to
address the negative health and environmental implications of their actions. Time and time

CALIFORNIA OFFICE 50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA 94111

T: 415.217.2000 F: 415.217.2040 CAOFFICE@EARTHJUSTICE.ORG WWW.EARTHIJUSTICE.ORG





again, both the City and Port have dismissed the consistent input and opposition to their actions
from directly impacted West Oakland residents, nearly 80% of whom are people of color, as well
as from other agencies concerned about the problems such activities are creating.

The most recent example of the actions that are the subject of this Complaint is the City’s
approval of the first of a series of development-specific air quality management plans
authorizing the construction of a new large-scale global trade and logistics development project
located on OAB property. On October 4, 2016, the City Administrator approved a construction
management plan for the Northeast Gateway development project site of the OAB, allowing
developers, Prologis and the California Capital and Investment Group (“CCIG”) to break ground
on November 1, 2016, and begin construction for an expansive new warehouse and logistics
development project — the “Oakland Global Logistics Center” — the full effects of which neither
the City nor the Port have fully analyzed or addressed. This approval, and the City’s continued
authorization of new development and expanded activities at the Port and OAB create an
unjustified disproportionate adverse impact on the basis of race, in violation of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7, and the implementing regulations of
the United States Department of Transportation (“DOT”), 49 C.F.R. Part 21, and the United
States Environmental Protection Agency (“EPA”), 40 C.F.R. Part 7.

Title VI prohibits entities receiving federal financial assistance from engaging in
activities that subject individuals to discrimination on the basis of race, color, or national origin.
42 U.S.C. § 2000d. Both the City and Port receive federal financial assistance from DOT, EPA
and other federal agencies.! They are, therefore, subject to Title V/I’s prohibition against
discrimination. The City and Port violate that prohibition by forcing through freight expansion
projects that disproportionately subject the communities of color that surround both the Port and
OAB properties to air pollution and other serious health threats on the basis of their race.

As an initial step in addressing the violations set forth in this complaint, Complainant
requests that the DOT Departmental Office of Civil Rights and the EPA Office of Civil Rights
accept this Complaint, and investigate whether the City and Port have indeed violated, and/or
continue to violate Title VI of the Civil Rights Act and its implementing regulations in issuing
their approvals to expand freight-related activities at the Port and OAB.? For reasons of
economy, Complainant further requests that these investigations be consolidated and that EPA
and DOT collaborate and coordinate the development and implementation of remedial
approaches designed to address the City’s and Port’s violations. Because both the City and Port
are most consistently funded by DOT in matters pertaining to the approvals and the activities at
issue here, DOT is well poised to take the lead role at the federal level. Complainant also
includes the Civil Rights Division of the Department of Justice in this Complaint, in anticipation

! While not the subject of this complaint, the Port, which operates as a fully independent department of the City,
receives substantial federal assistance in the form of monetary grants and gifts consisting of real property from the
Department of Defense, the United States Army, and the United States Department of Homeland Security.

2 Complainant also specifically requests that if either DOT or EPA rejects this complaint, the other agency conduct
an investigation alone or jointly with other federal agencies, as appropriate, in accordance with federal regulations.
See 28 C.F.R. § 42.408(b) (“Where a federal agency lacks jurisdiction over a complaint, the agency shall, wherever
possible, refer the complaint to another federal agency . . . .”).





that they too would play an active role in coordinating these federal investigative and
enforcement actions, consistent with the mission of the Federal Coordination & Compliance
Section.

In order to remedy the violations set forth in detail below, Complainant requests that
DOT and EPA condition all future grants and awards of federal funds to the City and Port on
both entities furnishing adequate assurances that their actions with respect to the activities taking
place at the Port and OAB properties will address disproportionate impacts on the surrounding
community. Specifically, WOEIP requests that the City and Port implement and adhere to
appropriately tailored, updated mitigation measures that will address the harmful externalities of
the Port’s industrial and freight activities — including any and all new and expanded activities
occurring at the OAB - and that both the City and Port commit to a meaningful, continuous
process for receiving and incorporating input from the West Oakland community.

I.  PARTIES
A. Complainant

WOEIP is a neighborhood resident-led, community-based environmental justice
organization located in West Oakland, California. The organization is dedicated to achieving
healthy homes, healthy jobs, and healthy neighborhoods for all who live, work, learn and play in
their community. Through engaging in research projects and participating in agency advisory
committees as well as stakeholder groups, WOEIP focuses on leveraging community power to
support residents in developing and achieving their own vision for healthy neighborhoods, which
includes, among other things, clean soil and vibrant surroundings, clean air and clean water, and
a resident-led comprehensive vision for redevelopment and economic revitalization in and
around West Oakland.?

B. Recipients

The City is a municipal corporation, ordained and established under the California
Constitution. See Charter of the City of Oakland art. I. § 100*; see, also, Cal. Const. art. XI, § 5.
As such, the City has the right and the power to make and enforce all laws and regulations
relating to its municipal affairs. Charter of the City of Oakland art I. § 106. The City is a
recipient of federal funds, as detailed below.

The Port was established in 1927. It operates as a fully independent City department,
created by the City pursuant to the City’s governing charter. Charter of the City of Oakland art.
VI, 8700. In creating the Port Department, the City vested “exclusive control and management”
of the Port in the Board of Port Commissioners, which is comprised of members nominated by

¥ See West Oakland Environmental Indicators Project website, available at https://www.woeip.org (last accessed,
March 28, 2017).

* Available at:

https://www.municode.com/library/ca/oakland/codes/code of ordinances?nodeld=THCHOA ARTVIIPOOA (last
accessed on March 28, 2017).






the City’s Mayor and appointed by the City Council. 1d. §701. The Board of Port
Commissioners has “complete and exclusive power” over the “Port Area.” 1d. All moneys
appropriated by the Board and all revenue from the operation of the Port are under the exclusive
control of the Board and are deposited in a special “Port Revenue Fund” in the City’s treasury.
Id. 88 717(2), (3). Like the City, the Port is a recipient of federal funds, as detailed below.

1. JURISDICTION

The prohibition against racial discrimination set forth in Title VI applies to all recipients
of federal funds: “no person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. 8§
200d. The acceptance of federal funds in itself creates an obligation on the part of the recipient
to comply with Title VI and the federal agencies’ implementing regulations.

As explained below, the City and Port are recipients of federal funds and implement
programs or activities receiving continuous federal financial assistance. They are, therefore,
subject to the requirements of Title VI and its applicable implementing regulations.

A. Program or Activity

Title VI defines a program or activity as “all of the operations of . . . a department,
agency, special purpose district, or other instrumentality of a State or of a local government . . .
any part of which is extended Federal financial assistance.” 42 U.S.C. § 2000d-4a. Accordingly,
if any part of a listed entity receives federal funds, the whole entity is covered by Title V1.
Ass’n. of Mex.-Am. Educ. v. California, 195 F.3d 465, 474-5 (9th Cir. 1999), rev’d in part on
other grounds, 231 F.3d 572 (9th Cir. 2000) (en banc).

The actions undertaken by the City and Port are taken as part of a program or activity
because the City is its own municipal government entity, and the Port is a department of the City
as set forth in the City’s charter. Charter of the City of Oakland art. V11, 88 700, 701. Indeed,
the City created the Port’s Board of Commissioners specifically to act for and on behalf of the
City in any matter within the jurisdiction of the Board, which includes all areas that are part of
the Port’s operations. Charter of the City of Oakland art. V1, §701. Both the City and Port,
including the Board of Port Commissioners, receive federal funds, as explained below.

The City Administrator is also appointed by the City’s Mayor, subject to confirmation by
the City Council, and is directly accountable to the Mayor’s office. See, City of Oakland
Municipal Code, Title 2, Ch. 2.29, sec. 170 (establishing the Office of the City Administrator).
The Administrator is responsible for the day-to-day administrative and fiscal operations of the
City, and directs City agencies and departments to ensure the goals and policy directives of the
Mayor and City Council are implemented. See, id. The responsibilities of the Administrator's
Office include: enforcing all laws, ordinances, and policies of the Council; attending all meetings
of the Council, Council Committees, boards, and commissions; making recommendations to the
Council concerning City affairs; controlling and administering the financial affairs of the City
and keeping the Council apprised of these affairs; preparing or directing preparation of the plans,
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specifications, and contracts for work the Mayor or Council may order; and coordinating all
projects, policies, and directives assigned to the Administrator by the Council or by the Mayor.°
Accordingly, the specific actions and approvals undertaken by the City Administrator are also
part of a program or activity, as they are taken with the full authority of the City. As outlined
below, the infrastructure, shipping, transport, and logistics programs and activities approved by
the City, Port, and the City Administrator that are the basis for this Complaint receive federal
financial assistance.

B. Federal Financing/Federal Financial Assistance

The City and Port receive federal financial assistance as defined in DOT’s and EPA’s
Title VI implementing regulations.

1. DOT Funds Received by the City and Port

DOT regulations define “[r]ecipient” as “any State . . . or any political subdivision
thereof, or instrumentality thereof, any public or private agency, institution, or organization, or
other entity, or any individual, in any State . . . to whom Federal financial assistance is extended,
directly or through another recipient. . ..” 49 C.F.R. § 21.23.

In Fiscal Year (FY) 2010, the City of Oakland received a considerable Transportation
Investment Generating Economic Recovery (TIGER) planning grant in the amount of $2 million
to support the City’s estimated $9,220,000 planning efforts for “sustainable transit oriented
planning” at the “[OAB] Redevelopment Area.” ® According to the grant description, DOT’s
grant of these funds was aimed at aiding the City’s development of “an Infrastructure Master
Plan”, and associated environmental review, “to direct needed utilities and roadway
improvements for the former [OAB].”’ The project considered under the terms of this grant also
involved a “Specific Plan” and associated environmental review “to guide future development in
West Oakland” and to specifically develop a framework for addressing “undervalued and
blighted land in the West Oakland community” where the per capita income was, in that year,
less than fifty percent of the county average.”

DOT has also awarded substantial TIGER funds to the Port. For example, in FY 2012
DOT awarded the Port approximately $15 million in TIGER grant funds to develop a new Port

® City of Oakland, City Administration: Welcome, available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/index htm (last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

" See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).






Rail Terminal serving Port property.® Moreover, DOT consistently funds the Port with large
grants specifically intended for airport improvements. While these funds do not directly benefit
the OAB properties at issue here, the duration and scale of this funding is important to note. The
following is a list of DOT’s airport improvement program grants to the Port between FY 2008
and FY 2016:

FY 2008 - $11,967,919
FY 2009 - $18,317,487
FY 2010 - $15,706,402
FY 2011 - $7,559,904

FY 2012 - $32,753,747
FY 2013 - $18,245,770
FY 2014 - $41,578,114
FY 2015 - $11,395,060
FY 2016 - $7,324,847

In FYs 2013 and 2014, the Port was also sub-granted $983,928 and $312,263,
respectively, in funds originating from DOT, but awarded to the California Department of
Transportation (Caltrans) to pay for ongoing operations at the Port.*

2. EPA Funds Received by the City and Port

Similar to DOT’s regulations, EPA’s Title VI regulations define a “[r]ecipient” as “any
State or its political subdivision, any instrumentality of a State or its political subdivision, any
public or private agency, institution, organization, or other entity, or any person to which Federal
financial assistance is extended directly or through another recipient .. ...” 40 C.F.R. § 7.25.

Between FY 2006 and FY 2010, the City received two consecutive two-year block grants
totaling $800,000 over the course of four years, from EPA, to ensure brownfield cleanup,
including clean up in and around the community of West Oakland.*

Starting in 2013, EPA awarded the Port $282,293 to reduce air pollution from the Port’s
gantry cranes, through EPA’s National Clean Diesel Reduction Program.* In FY 2014 EPA also

® See United States Department of Transportation, TIGER 2012 Awards, available at:
https://www.transportation.gov/sites/dot.qgov/files/docs/fy2012tiger 0.pdf (last accessed March 30, 2017).

19 UsASpending.gov, Recipient Profile: Port of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
013 (last accessed March 30, 2017).

11 See, USASpending.gov, Recipient Profile: City of Oakland California, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=137137977&Fiscal Year=2
010 (last accessed, March 30, 2017), and see USASpending.gov, Award Summary: City of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=14192643 (last accessed, March
30, 2017).

12 See, USASpending.gov, Award Summary: Board of Port of Commissioners of the Port of [sic], available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=12519152 (last accessed, March
30, 2017).






awarded the Port and additional $415,932 through the same program, ** and in FY 2015, EPA
granted another $133,639 to the Port, to support the Port’s continued efforts to reduce air
pollution from port-related operations.**

C. Timeliness

This complaint is timely because it is based on the City’s and the City Administrator’s
continuous and ongoing approvals of a series of construction and operation management plans
concerning the OAB “Gateway” Redevelopment Project, which is one part of a multi-stage large
scale development project called the Oakland Global Logistics Center development, and is
likewise part of the Port’s continued expansion of its shipping, receiving, storage distribution and
freight transport activities. Both DOT and EPA instruct Title VI complainants to file their
complaints within 180 days of the alleged discriminatory act. *>49 C.F.R. § 21.11(b) (DOT Title
VI regulations); 40 C.F.R. § 7.120(b) (EPA Title VI regulations).

On October 4, 2016, the City approved a construction management plan that allowed
Prologis and CCIG to break ground on the Northeast Gateway OAB site on November 1, 2016.*°
The operation management plan for the Northeast Gateway project, and the construction and
operation management plans for the remaining “Gateway” areas of the OAB remain subject to
ongoing similar approvals from the City. The City’s October 4, 2016 action is, therefore, one of
many piecemealed development-related approvals that will continue to occur.

This complaint is timely because it is filed within 180 days of the City’s October 4, 2017
approval and subsequent construction at the Northeast Gateway site. Moreover, because the
actions alleged in this Complaint are part of a long history of discriminatory actions that are both
ongoing, and slated to continue in subsequent approval processes, Complaint requests that DOT
and EPA waive any potential objections related to the 180-day deadline. 49 C.F.R. 8 21.11(b);
40 C.F.R. § 7.120(b).

13 See, USASpending.gov, recipient profile for the “Port of Oakland” and “Board of Port Commissioners,” FY 2014,
DUNS no. 009235326, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
014 (last accessed, March 30, 2017).

1 USASpending.gov, Recipient Profile: Board of Port Commissioners of the Port of Oa [sic], available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
015 (last accessed, March 30, 2017).

> DOT and EPA, moreover, have the authority and the discretion to waive or extend the 180-day deadline. 49
C.F.R. 821.11(b); 40 C.F.R. § 7.120(b).

16 See, Annie Sciacca, Oakland Army Base redevelopment project breaks ground, East Bay Times, (November 1,
2016), available at: http://www.eastbaytimes.com/2016/11/01/oakland-army-base-redevelopment-project-breaks-
ground/ (last accessed, March 30, 2017).






D. Other Prudential Factors and/or Jurisdictional Considerations

This Complaint satisfies all other jurisdictional and prudential considerations laid out in
both DOT’s and EPA’s regulations implementing Title VI. The Complaint also meets EPA’s
guidance set forth its Interim Case Resolution Manual.*’

Specifically, this Complaint is submitted to both agencies in writing, by and on behalf of
a Complainant group that is authorized to submit such a complaint to redress the adverse impacts
this group experiences directly and which other, similarly situated residents also experience as a
result of both the Port’s and City’s violations of Title VI.

DOT and EPA have subject matter jurisdiction over this Complaint because it alleges
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964. This
Complaint also contains unique civil rights allegations that have not been alleged in any court or
administrative proceeding, and which are specific to the City’s and Port’s systemic pattern of
issuing project approvals and/or engaging in activity at and surrounding the Port and OAB
properties in a manner that causes disproportionate effects to the surrounding residential
community, on the basis of race.

Moreover, this Complaint seeks unique relief from DOT and EPA — compliance with
Title VI. Complainant asks DOT and EPA to investigate this Complaint and take steps to
remedy noncompliance with Title VI by the City and Port, including conditioning any and all
future federal funding. This relief is not available through other means.

I1l. FACTUAL BACKGROUND
A. The Residents and Community of West Oakland
1. West Oakland’s History and Demographics

West Oakland is a diverse community with a rich history and a historically vibrant
culture dating back to the late nineteenth century. In the 1800s and early 1900s, West Oakland
was home to many European, Japanese, and Chinese immigrants, Mexicans, and a large number
of African Americans who migrated from the South for jobs in the auto and rail industries. As
military activities expanded at the OAB, and new job opportunities in the Port’s shipyards
increased, West Oakland experienced an even greater influx of mostly small-business growth,

17 See, e.g., United States Environmental Protection Agency, Case Resolution Manual, Chapter 2 (January 2017),
available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf (last accessed, March 30, 2017).






which, in addition to the OAB’s activities included many local shops that were owned by, and
served, West Oakland residents.*®

In the late 1900’s, however, West Oakland experienced a decline in its relative economic
vitality. *® While it remains a mostly working-class community, the median household income in
zip code 94607, which encompasses most of West Oakland today, is $35,837.%° For comparison,
the median income of Alameda County is $67,169.%* Over 30% of individuals living in zip code
94607 live below the poverty level.?? In Alameda County as a whole, only 13.5% of individuals
live below the poverty level.?® As Figure 1 indicates, poverty has been a long term issue in West
Oakland, with the entire community experiencing either persistent (five decades long), or
frequent (three to four decades long), high poverty rates.

I
I
1
1
1
1
1
1

I

18 See, e.g., Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Ch. 1.1 “[OAB] Location, History and Setting”, p. 13 (July 31, 2012) (describing some of the historical background
of the region, and in particular of the OAB, and its surroundings), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

1% County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017); United States Census Bureau, American FactFinder, citing 2011-2015 American
Community Survey 5-Year Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last
accessed March 30, 2017).

2 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2! County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017).

22 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2 County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics htm (last
accessed March 30, 2017).
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Figure 1 Map of areas of persistent poverty in Oakland (with arrow pointing to West Oakland).?*

Most importantly for the purpose of this Complaint, and the allegations set forth herein,
West Oakland remains primarily a community of color. Approximately 49 percent of West
Oakland residents today are Black, 17 percent identify as Latino, 15 percent identify as White,
and nearly 13 percent identify as Asian.”” In Alameda County overall, 51 percent of Alameda
County residents are White, only 12 percent are Black, 30 percent are Asian, and 23 percent are

Latino.”¢

¢ Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 6.

» Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 3.

%6 United States Census Bureau, Quick Facts: Alameda County, California (2015), available at

https://www.census.gov/quickfacts/table/PST045216/06001 (last accessed March 30, 2017).
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2. Health and Pollution Burdens Affecting West Oakland

The largely residential community of West Oakland is surrounded by the Port and OAB,
and by freeways. Specifically, as shown in Figure 2, three interstate freeways, the 1-580, 1-880
and 1-980 freeways, surround West Oakland with the Port and OAB surrounding the community
to the West and South.

PlanningArea  smssssssss
BART +
Neighborhood Name Acarn

Neighborhood Boundary

Figure 2 Map of the community of West Oakland.?’

In addition to housing the Port, which is the fifth busiest container port in the United
States, West Oakland is also home to two rail yards, with expansive and growing rail road tracks
that are owned and operated by Union Pacific (“UP”), and the Burlington Northern and Santa Fe
Railroad Company (“BNSF”). While not pictured above, West Oakland also has numerous
trucking-based distribution centers and a host of related businesses including mechanical and
body repair shops as well as large diesel gas stations that serve various activities taking place at
the Port and OAB.

Thus, while this community has many aspects of unique physical beauty, including many
nineteenth century Victorian-era historical buildings, an important and meaningful history, as

%7 City of Oakland, West Oakland Specific Plan (area map), available at
http://www?2.0aklandnet.com/Government/o/PBN/OurOrganization/PlanningZoning/OAK028334 (last accessed,
April 3,2017).
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well as vibrant cultural traditions, today, its residents experience an overwhelming and
disproportionate burden of health and environmental risks caused by the activities surrounding
their homes and schools. For example, the Oakland Unified School District (OUSD) has
identified the three elementary schools, two middle schools, and three high schools located in
West Oakland and serving the West Oakland community as showing the highest “environmental
stress indicators” based on students’ exposure to poor air quality and inadequate access to

healthy foods, among other environmental risks.

Environmental Stress Factors

@ Northwest

D ) C_tentrcéll

=, = ('{)-) o
Northeast

s

@ 1 Least strossed
@ :

3
@ 4
@ s

@ ©Most stressed

OUSD 5RA 2015-16

Figure 3 Environmental stress factors by school.

REGION # Schools A Index*1
al 18 3.2
East 55 4.32)
Northeast 22 2.90§
Northwest 16| 1.73
‘est 19 4.47|
16, & being higt stress foctors

Environmental stress factors tend to be Interrelated
and concentrated in certain geographic areas of
Oakland where:

+ violent crime, unemployment, residential
vacancy, and poverty rates are high;

* air quality is poor;

* access to fresh food is limited;

* liquor stores may outnumber grocery stores.

These environmental factors have a compounding
effect on schools located in the most disinvested
parts of the city, largely serving students who come
from the surrounding communities.

'No new stress data wos for
Updiate includes six new charter schools opened in 2015-16.

In addition, there are two preschools and at least one formal, reported day-care center, which,
while not included in the OUSD map above, are located in close proximity to the Port and the
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freeways surrounding West Oakland.?® These childcare facilities are exposed to the same stress
indicators, including poor air quality, as the OUSD-reported schools shown in Figure 3, yet with
potentially even more devastating impacts, considering the age and size of the children attending
these care facilities.

Notably, most of the pollution burden West Oakland residents shoulder directly results
from the activities taking place at and around the Port and OAB. Trucks serving the Port bring
heavy air pollutant emissions, including emissions of diesel particulate matter; the traffic they
cause disrupts neighborhoods, and damages local streets that were not intended for heavy trucks.

Air pollution has been proven to cause and/or exacerbate respiratory and cardiovascular
illness, and can trigger asthma attacks.?® Diesel particulate matter emitted by heavy duty trucks
and other freight vehicles and equipment like ships and trains, is a known carcinogen. The
California Air Resources Board (“ARB”) has found that West Oakland residents are “exposed to
diesel particulate matter ambient concentrations that are almost three times the average
background diesel particulate matter ambient concentrations in the [Bay Area Air Quality
Management District].”*® Indeed, West Oakland residents experience a lifetime potential cancer
risk of 1,200 excess cancers per million due to diesel particulate matter emissions. In
comparison, the ARB found an excess cancer risk due to diesel particulate matter of 480 excess
cancers per million across the entire San Francisco Bay Area.*! The risk that West Oakland
residents face is nearly three times the risk that Bay Area residents generally face. Diesel
particulate matter emissions from the Port alone are responsible for a risk of approximately 200
excess cancers per million.*

In 2008, the ARB conducted a diesel particulate matter Health Risk Assessment in West
Oakland. The 2005 baseline emission inventory used in the assessment showed that heavy duty
trucks accounted for 112 tons per year of diesel particulate matter emissions, or 13% of the total

%8 Harriett Tubman Preschool is located on 3" street, in the Hoover/Foster neighborhood of West Oakland, adjacent
to the 1-580 and 1-980 intersections, which experience heavy traffic to reach the Port and Port facilities. See, map
location, available at: https://www.google.com/maps/place/Harriet+R+Tubman+CDC/@37.8236086 -
122.2731381,15z/data=14m5!3m4!1s0x0:0x1b8f115e05028¢ch2!8m2!3d37.8236086!4d-122.2731381 (last accessed,
March 30, 2017). The Baby Academy and Infant Day Care Center is also located in Wes Oakland’s Prescott
neighborhood, which is adjacent to the 1-880 or “Nimitz Freeway” that feeds directly onto frontage roads serving the
Port. See, map location, available at:
https://www.google.com/maps/place/The+Baby+Academy+Infant+Care+%26+Preschool/@37.8094548, -
122.2975516,15z/data=14m5!3m4!1s0x0:0x891cc2ecd329e327!8m213d37.8094548!4d-122.2975516 (last accessed,
March 30, 2017).

2% gaffet Tanrikulu, Cuong Tran, and Scott Beaver, Bay Area Air Quality Management District, Health Impact
Analysis of Fine Particulate Matter in the San Francisco Bay Area (September 2011), available at
http://www.baagmd.gov/~/media/files/planning-and-research/research-and-modeling/cost-analysis-of-fine-
particulate-matter-in-the-bay-area.pdf (last accessed March 30, 2017).

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

%1 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 22, (December 2008).

%2 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).
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diesel particulate matter emissions inventory for the West Oakland area, with the remaining
diesel particulate matter emissions coming from trains and ships serving the Port area.*®* An
estimated 2,800 medium sized, short distance trucks, also known as drayage trucks, serve the
Port of Oakland multiple times per week, and there are approximately 10,000 truck trips to and
from the Port, with an additional 1,400 truck trips daily between the Port and distribution centers
in West Oakland.®* These figures are expected to grow as the Port expands, which will result in
additional truck traffic through the West Oakland community. Further expansions of the Port’s
activities will bring more ships and more trains to the area, further elevating the amount of diesel
particulate matter in the air throughout West Oakland, and increasing the resulting adverse health
impacts affecting West Oakland residents.

As demonstrated through ARB’s 2008 Health Risk Assessment, truck traffic hurts
communities and makes it more difficult to build thriving, resilient neighborhoods. People living
on busy streets, with trucks rumbling by frequently, are more reluctant to go outside to exercise;
residents have fewer opportunities to meet their neighbors and to build a close-knit community
within their neighborhood. * If they are parents they are also more reluctant to let their children
play outside. Closely connected communities can provide important physical and mental health
benefits;* truck traffic impedes these benefits for residents of West Oakland.

Moreover, while diesel particulate matter emissions from the Port alone are responsible
for approximately 200 excess cancers per million,3” West Oakland residents are consistently
exposed to a variety of other, cumulative impacts that result in poor health outcomes in the
community. All-cause death rates in West Oakland are higher than all-cause death rates in the
city of Oakland overall.® As a result, West Oakland has one of the lowest life expectancies of all
communities in Oakland (see Figure 4).

1
1
1

I

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 15, Table 3 (December 2008).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Air-6 (March 2010).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-9 (March 2010) (showing that communities with higher traffic volumes
are not as close-knit as communities with lower traffic volumes).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-10 — Transportation-11 (March 2010).

¥ California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, p. 13, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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Life Expectancy, Oakland, Regions
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Figure 4 Life expectancies in Oakland's communities.*

When compared to other areas of Alameda County, West Oakland also has elevated rates of
emergency room visits due to stroke-related and congestive heart failure hospitalizations, and

asthma hospitalizations in children older than 5.%°

B. History of the Port and Army Base

The Port is the fifth largest container port in the United States and the second largest in
the State of California, behind the combined ports of Los Angeles and Long Beach. Established
in 1927, the Port is home to 18 ship berths, 236 container cranes, two rail yards and
approximately 500 pieces of cargo handling equipment, as well as 2,500 trucks. In 2016, the
Port moved over 2 million 20-foot equivalent units of containers in and out of the Bay area.

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, p. 16, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).

“0 Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, pp. 9-12, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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OAB is a 425-acre facility located along the Oakland waterfront, just north of the Port
and south of the eastern portion of the San Francisco Bay Bridge.** It was originally
commissioned to serve as a United States Army base in 1941, and during World War I1 it
developed to serve as a major cargo port.* Following the end of the war, OAB continued to
serve as a shipping and rail terminal, providing logistical support for the subsequent Korean,
Vietnam and Persian Gulf wars.* In 1995 the United States Defense Base Closure and
Realignment Commission recommended closure of OAB, and it officially closed OAB’s
operations as an army base in 1999.*

Following its decision to close the base, the United States Department of Defense
designated a local reuse authority — the Oakland Army Base Reuse Authority — as the entity
charged with the oversight of all post-closure redevelopment at OAB.*® In order to assist in
informing and influencing the ongoing land use changes at OAB, prior to the completion of
OAB?’s closure, the Reuse Authority established the West Oakland Community Advisory Group
(WOCAG).”® In line with its purpose, the WOCAG met for over ten years to discuss and present
community recommendations relating to the new uses and businesses that would benefit West
Oakland residents. These recommendations were collected, reviewed an compiled by the
Redevelopment Agency until its dissolution, and they were, to an extent, incorporated into the
early planning stages for the OAB closure.

In 2000, the Oakland City Council designated OAB and its surrounding properties as a
“Redevelopment Area,” then under the jurisdiction of the City’s Redevelopment Agency, the
Port and the County of Alameda, pursuant to a Joint Powers Agreement. The closure process
was guided by a “Preliminary Redevelopment Plan” that was formulated with some early input
from the WOCAG.*' Pursuant to this “Preliminary Redevelopment Plan”, the City broadly
committed to the “redevelopment, rehabilitation, and revitalization of the area within the
boundaries of the [OAB]” and its surroundings. *® The City also sub-divided OAB into two
general development areas, shown in Figure 5, below. The first was a 140-acre “Gateway
Development Area,” situated in the north and northwest portion of the sub-district, owned by the
City and the OAB Redevelopment Agency. *° The second was a 170-acre “Port Development

! Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Executive Summary, p. 1 (July 2012), available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

“21d., p. 14.

* Ibid.

“ Ibid.

**1d., p. 15.

“®1d, p. 16.

* See Redevelopment Plan for the Oakland Army Base Redevelopment Project, Adopted June 11, 2000, Amended
and Restated on December 21, 2004 (Ordinance No. 12644 C.M.S.), and on June 7, 2005 (Ordinance No. 12672
C.M.S), p. 2.

“8 City of Oakland, Redevelopment Plan for the Oakland Army Base Redevelopment Project (June 11,
2000)(Amended and restated December 21, 2004 and June 7, 2005), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak030544.pdf.

“° See LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf.
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Area” located in the west and southeast portions of the OAB, owned and operated by the Port.>
In addition to these two main sub-areas, the City also designated two additional sub-districts —
the “Maritime” sub-district, which is comprised of 1,290 acres owned and operated by the Port;
and the ;‘116th and Wood” sub-district — an additional 41 acres owned by various private
entities.

LEGEND OARB
& Sub-district
N ok Rabyard (At 2
t{ Redevalapmant Project Araa. | :r“
- Devel::mnm
Area
b 0
ehdown 7 //
// //’/// Maritime
i Sub-district
16th/Wood
Sub-district

2

B

[Cose
L“‘ 77 Maritime
(50, % Sub-district

OARB Area Redevelopment EIR
Figure 3-2 OARB Redevelopment Project Area
( }’ 1) @. borchard & associates April 2002

Figure 5 Oakland Army Base Redevelopment Area Sub-Districts, April 20022

In 2002, the City approved a new and more detailed “Oakland Army Base
Redevelopment Area Plan” and a supporting Environmental Impact Report (EIR) analyzing the
effects of the OAB closure and the City’s updated planning proposals for redevelopment on
OAB property under the California Environmental Quality Act. >® According to the City’s 2002
approval, the Gateway Development Area would be redeveloped pursuant to a “flexible”
alternative land use plan, which specifically contemplated the construction and operation of

%0 gee LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
g\/lay 2012), available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf.

Id.
*2 City of Oakland, Oakland Army Base Project: Maps, available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/image/dowd007621.jpg (last accessed April 4, 2017).
%% See Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, p. 1
(July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).
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waterfront light-industrial and flexible office space including research and development
(“R&D?”) offices, as well as other “business-serving retail” and “high-end commercial
development” spaces like a “Four Star Hotel.”>* While the 2002 plan also included some
warehousing and distribution, as well as ancillary maritime support facilities, the majority of
land uses specified in the plan consisted of light industrial development, so as to attract
businesses focused on industries other than heavy freight industrial activities.>

Despite the generally beneficial land-uses considered and approved in the City’s 2002
Redevelopment Plan approval, the community was concerned, at the time, that the Plan did not
demonstrate an honest commitment by the City to redevelop the OAB in a way that would
genuinely benefit surrounding residents in West Oakland. In 2002, the WOCAG issued
recommendations in response to the City’s EIR and proposed Redevelopment Plan, which
expressed the community’s concerns with the direction of the City’s land use and planning
decisions, and its displeasure with the way their recommendations had been treated up to that
point. >® Specifically, the WOCAG explained that the 2002 plan approval and related EIR did not
provide enough detail regarding the City’s proposed development plans to assure that the OAB
redevelopment would confer tangible, direct community benefits. >’

Just as feared by the community, as both the City and Port continued to receive federal
land grants of former OAB land, they began discussions with potential developers seeking to
expand Port-related freight activities at OAB, even though the approved Redevelopment Plan
designated very limited land for such activities. Notably, these discussions were held while
parallel discussions were still taking place among WOCAG members and City staff — thus, while
the WOCAG was still developing its input on the OAB development process. 8

Between 2006 and 2008, WOCAG continued to submit its recommendations to the City.
During that time, the WOCAG focused its recommendations on the City prioritizing
development proposals that result in less truck traffic through West Oakland, due to health

> Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, Section
3.2.1, p. 27 (July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

> |bid.; see also, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 20,
Table 2-1 (May 2012), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last accessed April 4, 2017)
(comparing the land-use designations approved in 2002, with those considered and ultimately approved by the City a
decade later).

% George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002) (noting that “it is an insult to the many citizens of the City of Oakland who have given
freely of their time and effort to serve the [Oakland Army Base Reuse Authority] and the City of Oakland in the
base conversion process [only] to have their efforts ignored and not evaluated in this EIR”).

> George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002).

%8 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway”” Development Area, pp. 4-5 (June 2008).

18





impacts many residents were already facing due to the Port’s growing activity.”® WOCAG
wanted businesses such as truck servicing and truck parking to be relocated out of the
community, and to “leave their former sites available for more appropriate, i.e. lower impact
commercial use.”®

Notwithstanding the input received from WOCAG, however, the City continued its
discussions with Prologis and CCIG, and began negotiating an agreement with the developers, to
build a large-scale warehouse and shipping development project for portions of all three sub-
districts created under the City’s prior approvals, which became jointly termed, the “Gateway
Development Area,” pictured in Figure 6, below.®
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Central Gateway Area 703 AC
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TOTAL 165.0 AC

Figure 6 Gateway Development Area.®?

% West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).

80 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway” Development Area, p. 7 (June 2008).

8 |_SA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, p. 21 (May 2012),
available at http://www?2.o0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (“in 2009 the joint venture between Prologis and [CCIG] was selected as the master developer™).

82 Oakland Redevelopment Agency, Pre-Development Planning for the Oakland Army Base Gateway Development
Area, Figure 3-1, available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/dowd007624.pdf
(last accessed April 4, 2017).
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C. The City’s Port Expansion and “Gateway Development”, or ‘Oakland
Global”, Approvals

The land uses proposed in the City’s 2002 Redevelopment Plan included a “tech park”
comprised of R&D office buildings, and light to moderate industrial and retail development
including big box retail stores, hotels and a Cineplex.®® These land uses did not include as the
predominant use for the area the type of heavy industrial, large-scale warehouse, shipping,
distribution and maritime activity that the City began to consider through its subsequent
negotiations with Prologis and CCIG. Yet, in 2012, the same year the City received its $2
million comprehensive TIGER 2 planning grant from DOT, the City approved the “Oakland
Army Base: Outer Harbor Terminal Project” and executed an exclusive development agreement
with Prologis and CCIG to expand port-related maritime activities at OAB.** Rather than
conduct a new environmental review, however, the City re-approved its decade-old
environmental review document that the City’s staff presented to the Council as a mere
addendum to the EIR analysis prepared and approved in 2002.%> Rather than designing new and
more appropriate mitigation corresponding to the City’s new development proposals, the City
also claimed that specific mitigation would be determined at a later date, when specific projects
were approved.

To give an example of the drastic deviation the City took from its prior approvals, the
City’s 2012 Redevelopment Plan for the Outer Harbor Terminal Project involved approximately
2.5 million square feet of warehouse/distribution and maritime-related logistics uses, as
compared to only 175,000 square feet of office/R&D, where as its 2002 approvals involved only
300,000 square feet of warehouse and distribution development and approximately 1.5 million
square feet of office/R&D. *°

Unsurprisingly, BAAQMD as well as other agencies including ARB, as well as West
Oakland residents expressed their concern with the City’s proposed “Outer Harbor Terminal
Project,” which soon simply became known as the Gateway or Oakland Global Logistics Center
development project. BAAQMD in particular encouraged the City to analyze how its new
development plans would impact future residents near new and existing sources of pollution, and

%3 See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Attachment B, p. 4
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last
accessed April 4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and
approved in 2002).

% See, Development Agreement By and Between the City of Oakland and Rpologis CCIG Oakland Global LLC,
Regarding the Property and Project Known as “Gateways Development/Oakland Global, dated July 16, 2013,
available at: http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak055211.pdf (last accessed,
March 30, 2017).

% See, ibid. (“The primary difference between the 2012 Project and what was proposed for the same geographic
location in the 2002 Project is a shift from office R&D to a greater amount of warehouse distribution and maritime
logistics uses as the predominant use.”)

% See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 4 (May 2012),
available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and approved in 2002).
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provided specific suggestions for doing s0.%” But the City refused to conduct an additional
impact analysis, again claiming that it was appropriate to defer any such analysis to a later time,
and a later approval.®®

On December 4, 2013, the City approved an “Army-Base Construction-Related Air
Quality Plan,” purporting to address construction related impacts but again declining to analyze
or mitigate impacts from the long-term operation of the Gateway development projects, or the
cumulative construction and operation of the related additional Gateway development projects.
The City again received letters from BAAQMD and other agencies, identifying shortcomings in
the City’s proposed mitigation set forth in the “Construction-Related Air Quality Plan.”® The
City again refused to incorporate the types of analysis or mitigation suggested by the agencies.

Most recently, on October 4, 2016, the City approved an additional Northeast Gateway
construction management plan allowing Prologis and CCIG to begin construction at the
Northeast Gateway site on November 1, 2016, and to eventually operate a global trade and
logistics complex that is worlds different than what the City proposed and approved in its initial
land use decisions relating to the OAB, and greater “Redevelopment Area.” After the City
approved this most recent construction management plan, Prologis issued three “45-day notices”
in the month of February, 2017, which relate to three additional air quality plans currently under
review by the City: (1) an operations air quality plan for the Northeast Gateway project, which
was issued on February 2, 2017; (2) a “Construction and Operations” air quality plan, for the
Southeast and Central Gateway Projects, issued on February 3, 2017; and (3) a “Phase 3
Construction” air quality plan, issued on February 9, 2017. To this day, neither the City nor Port
has updated the cumulative air quality analysis to analyze or mitigate, in a meaningful manner,
the ongoing air pollutant emissions from the construction and operation of the full Gateway, or
Oakland Global Logistics Center development project.

IV. LEGAL BACKGROUND

DOT regulations implementing Title V1 state that “[n]o person in the United States shall,
on the grounds of race, color, or national origin be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under, any program to which this part
applies.” 49 C.F.R. § 21.5(a).

These regulations also include the following prohibitions of specific discriminatory acts
by recipients of federal funds:

%7 Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
West Oakland Specific Plan Notice of Preparation of a Draft Environmental Impact Report (November 21, 2012).
% See City of Oakland, West Oakland Specific Plan: Final Environmental Impact Report, pp. 4-21 to 4-22 (May
2014).

% See, generally, Rachel Flynn, Director, Department of Planning and Building to Deanna J. Santana, City
Administrator, Subject: Approval of Army Base Construction-Related Air Plan (December 4, 2013), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak044541.pdf (last accessed April 4, 2017).
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(2) A recipient, in determining the types of services, financial aid, or other
benefits, or facilities which will be provided under any such program. . . may not,
directly or through contractual or other arrangements, utilize criteria or methods
of administration which have the effect of subjecting persons to discrimination
because of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, a recipient or applicant may not
make selections with the purpose or effect of excluding persons from, denying
them the benefits of, or subjecting them to discrimination under any program to
which this regulation applies, on the grounds of race, color, or national origin; or
with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of the Act or this part.

49 C.F.R. § 21.5().

A recipient may not make a selection of a site or location of a facility if the
purpose of that selection, or its effect when made, is to exclude individuals from
participation in, to deny them the benefits of, or to subject them to discrimination
under any program or activity to which this rule applies, on the grounds of race,
color, or national origin; or if the purpose is to, or its effect when made will,
substantially impair the accomplishment of the objectives of this part.

49 C.F.R. § 21.5(d).

EPA regulations implementing Title V1 state that “[n]o person shall be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. §
7.30. The regulations also provide a non-exclusive list of specific, prohibited discriminatory
acts:

(b) A recipient shall not use criteria or methods of administering its program or
activity which have the effect of subjecting individuals to discrimination because
of their race, color, national origin, or sex, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program or
activity with respect to individuals of a particular race, color, national origin, or
Sex.

(c) A recipient shall not choose a site or location of a facility that has the purpose
or effect of excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under any program or activity to which this part
applies on the grounds of race, color, or national origin or sex; or with the purpose
or effect of defeating or substantially impairing the accomplishment of the
objectives of this subpart.
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40 C.F.R. §7.35.

These regulations make clear that discrimination on the basis of race is a violation of
Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. §
7.35(c).

V. VIOLATIONS OF TITLE VI
A. Discriminatory Acts

The City’s approval of the Northeast Gateway Construction Management Plan on
October 4, 2016 is the latest example of the City and Port’s discriminatory actions regarding
the development and expansion of harmful freight activities at the Port and OAB. The
approval is part of a continuing pattern of actions utilizing criteria and methods that have the
purpose or effect of subjecting the surrounding community of color to the disproportionate
externalities of that freight activity.

Since 2012, the City, in particular, has sought to abandon the original commitment to
develop the OAB in a way that would benefit the surrounding community. While the
WOCAG was asked to provide input on recommendations for development early in the OAB
Redevelopment process, the City proceeded with its own negotiations to expand freight-
related activities notwithstanding the community recommendations, and notwithstanding the
fact that such activities would add to the impacts on the already overburdened surrounding
communities of color. The City has also consistently refused to consider the input of advisory
and stakeholder groups including the WOCAG, who urged the City to prioritize development
proposals that would result in less truck traffic through West Oakland.” At each step of the
way, the City has declined to analyze the impacts of expanded freight activities, and has
declined to adopt specific mitigation by claiming that such analysis and mitigations were not
required or that they would be addressed at a later point.

Since the abrupt change in the proposed OAB redevelopment plan in 2012, the
community and concerned agencies have been demanding analysis of the impacts, and
assurances that the effects of expanding freight activities will be mitigated. At each step, the
City has declined to do any more than assure that the project will comply with existing
minimum regulatory requirements.

In 2013, BAAQMD wrote to the City to highlight the City’s lax mitigation measures for the
OAB redevelopment project, pointing out that the City’s plan for reducing construction
emissions from the OAB included mitigation measures with easy loopholes for industry. The
plan required lower-emitting equipment to the extent that it was “readily available” in the Bay

70 West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).
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Area.”" The BAAQMD noted that “the Plan does not include any guidance on how it will be
determined if the equipment is ‘readily available’ or ‘cost effective.””’> BAAQMD concluded its
letter with a list of specific recommended requirements for all OAB construction activity. But
the City declined to make any of the recommended changes.

In 2014, both BAAQMD and the Alameda County Public Health Department submitted
letters raising new concerns with the City’s planning activities. The Alameda County Public
Health Department’s letter urged the City to strengthen the proposed mitigation measures,
because “[impacts from development at the Port and OAB] will further exacerbate existing
health conditions in West Oakland.”” BAAQMD contacted the City’s Strategic Planning
Division to recommend additional air quality controls, noting that the West Oakland community
experiences a higher cancer risk than any other Bay Area community and compliance with
minimum regulatory requirements will not be sufficient to reduce health risks in the community
to a safe level.” Again, the City took no action.

In 2015, BAAQMD expressed concern about the Port’s and the City’s continued reliance on
the environmental review conducted in 2002, and re-approved in 2012 as a basis for the
continued expansion of port-related infrastructure development at OAB. Among other concerns,
BAAQMD expressed serious trepidation regarding the facts that both the 2002 and 2012 reports
were based on outdated national ambient air quality standards for fine particulate matter
emissions. ® In addition, the air quality analysis provided in the City’s subsequent air quality
management plan analyses only considered construction emissions, and not the long-term
impacts from continued development at the Port and OAB.™®

Most recently, in 2016, BAAQMD, ARB and WOEIP all submitted comments on the
Northeast Gateway Construction Management Plan. In a letter addressed to the City, dated June
3, 2016, BAAQMD expressed its concern that, again, the City’s proposed management plan
exclusively dealt with the air quality impacts associated with construction, and failed to consider
the long-term air quality impacts that would result from the project. BAAQMD also complained
that even within its limited scope, the plan did not include air quality mitigation measures

™ Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
72 Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
™ Muntu Davis, Alameda County Health Care Services Agency, Public Health Department to Ulla-Britt Jonsson,
City of Oakland, Subject: Re: West Oakland Specific Plan Draft Environmental Impact Report and Public Health
(March 17, 2014).

™ Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
Draft Environmental Impact Report for the West Oakland Specific Plan (March 20, 2014).

" Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

76 Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).
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necessary to protect health.”” ARB’s letter similarly detailed recommendations for additional
mitigation measures that ARB described as “critical to reducing emissions and protecting public
health.” WOEIP also urged the City to commit to mitigation to address the adverse impacts its
approval would have on the surrounding community. These included installing solar panels on
warehouses that will be constructed as part of the Gateway project development, and requiring
zero-emission technologies for short-haul trucks, including drayage trucks, and cargo handling
equipment.”® Despite the fact that the mitigation measures requested were consistent with the
City’s minimal mitigation measures approved in 2002, the City declined to include any of the
recommended mitigation.

This history of rejecting recommended mitigation is the product of a piecemealed process
that denies meaningful public participation by narrowing the scope of the issues that will be
considered at each step of the development approvals. When WOEIP raised concerns about
the lack of zero-emission technology requirements for the Northeast Gateway project, and the
failure to create an emission reduction plan for the development, ° Prologis, the developer of the
Northeast Gateway/Global Logistics Center project, argued that these concerns were not
appropriate for the air quality plan under consideration, and that they could be raised when the
Air Quality Operations Plan is developed.?’ As a result, the City Administrator dismissed the
community concerns in the approved plan.?* All involved in these approvals, however, know that
the opportunities to mitigate emissions from operations will be limited by the physical projects
that have been built as a result of the October 4, 2016 approval.

The October 4, 2016 approval demonstrates that the City’s promise of future analysis and
mitigation are empty. It is not sufficient to consider mitigation after construction is complete
because mitigation must be designed into the project, prior to its construction. The October
4, 2016 approval, and subsequent initiation of construction at the Northeast Gateway site
show that the City intends to allow development that will disproportionately impact the
surrounding communities of color without mitigation. Whether purposeful or just in effect,
the City’s October 4, 2016 approval denied the benefits of redevelopment investments to the
surrounding communities of color. This decision, like the various decisions that have
preceded it, was made with the clear intention to streamline approval of expanded freight
activities by setting up a process that precluded meaningful public participation. The
decision also avoided mitigation requirements that would minimize or prevent impacts on the
surrounding communities of color.

"7 Jean Roggenkamp, Bay Area Air Quality Management District to Darin Ranelletti, City of Oakland, Subject:
Northeast Gateway Construction Management Plan (June 3, 2016).

"8 Heather Arias, California Air Resources Board to Darin Ranelletti, City of Oakland (May 31, 2016).

" Margaret Gordon, West Oakland Environmental Indicators Project to Darin Ranelletti, City of Oakland Bureau of
Planning, Subject: Comments Standard Conditions of Approval/Mitigation Measures for the Prologtis [sic] (May
23, 2016); Ditching Dirty Diesel Collaborative to Robbie Morris, California Air Resources Board (May 25, 2016).
8 Cory Chung, Development Manager, Prologis to Darin Ranelletti, City of Oakland Bureau of Planning, Subject:
RE: DRX151553 — Oakland Global Logistics Center #1 — Response to Air Quality Stakeholder Comments to SCA-
MMRP Public Outreach Element (Mitigation Measure PO-1) (August 30, 2016).

8 Rachel Flynn, Director, Planning and Building Department to Sabrina B. Landreth, City Administrator, Subject:
Construction-Related Air Quality Plan by Prologis for Northeast Gateway at Army Base site, p. 4 (September 8,
2016).
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The City’s October 4, 2016 approval is, moreover, a single component of the City’s and
Port’s continuous, systemic pattern of approving, or directly engaging in, the expansion of
port-related infrastructure development. This pattern will continue as the City and Port
pursue their expansion goals in the OAB Gateway/Oakland Global Logistics Center
development. This pattern of conduct results in direct and immediate adverse effects on
West Oakland residents who are predominantly people of color, and therefore violates Title
VI of the Civil Right Act of 1964.

B. Adverse Impacts

As outlined above, freight activity in and around the West Oakland community is
responsible for a host of adverse impacts including elevated cancer risks, higher rates of asthma
attacks, and disruption of the basic quality of life in the community. > The October 4, 2016
approval of the Northeast Gateway construction-related air quality plan and the City’s ongoing
approvals of the construction and operations of the full OAB Gateway/Oakland Global
Logistics Center development area will add to the already adverse impacts suffered by the
surrounding community as a result of freight activities. The October 4, 2016 approval was the
first approval of one of several components to the Oakland Global Logistics Center project. This
approval provided the City with an opportunity to ensure that the project was designed, and
would be built in a way to limit impacts on the surrounding community, but the City refused to
ensure that adequate health and safety protections were in place before allowing the developers
to break ground on November 1, 2016.

In its 2008 Health Risk Assessment, ARB found that on-road heavy duty diesel trucks
were the largest source of cancer risk in the community, followed by ocean going vehicles,
harbor craft, locomotives, and cargo handling equipment. All of these sources are associated
with the Port’s, and now with the OAB’s, expanded activities.

While ARB’s assessment indicated that emissions would decrease in the future as a result
of regulatory actions, the assessment estimated that even after emissions reductions, “the
remaining cancer risk will [still] be greater than 200 in a million in the West Oakland
community,” and that any reduction in emissions would not resolve the disparate impacts that
West Oakland residents face when compared to residents living elsewhere throughout the City or
the County.®* ARB’s assessment recommended “collective and innovative efforts” at all levels of
government to reduce emissions and improve health outcomes in West Oakland, including a

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2 (December 2008).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 4 (December 2008).

26





transition to clean technologies.® The City’s approval of the Northeast Gateway Construction
Management Plan, however, fails to provide any innovative or good faith effort to reduce
emissions at and around the project. The City’s approval does the opposite by rubber stamping
the construction and operation of new large-scale port related infrastructure that will only
exacerbate the existing pollution burdens West Oakland residents face.

The Alameda County Public Health Department urged the City to require a more
comprehensive evaluation of, and mitigation for, the Northeast Gateway Project’s increase in
diesel emissions, which are also a major concern given the existing health burdens in West
Oakland. Yet the City, as always, refused to adhere to the County Public Health Department’s
recommendations, and instead chose to adhere to its construction-only approval decision.

C. Disproportionality

The October 4, 2016 approval of the Northeast Gateway construction-related air quality
plan is the latest action by the City and Port to push through more freight-related development
that already disproportionately impacts the communities of color in West Oakland. The
Alameda County Public Health Department has found that racial disparities impact health
outcomes throughout the county, and especially in West Oakland.®® People of color are more
likely to experience the negative health outcomes detailed above. As described by the Alameda
County Public Health Department, “even at the same rung, African Americans typically have
worse health and die sooner than their White counterparts. In many cases, so do other
populations of color.”®

As described above, West Oakland residents are also more likely to face decades of
persistent poverty. Black people in Oakland are far more likely to be homeless than any other
ethnic group.® These same factors are at play within West Oakland, a community that is
predominantly populated by people of color. West Oakland faces higher rates of illness, crime,
and higher death rates than predominantly White communities in Oakland. Residents of West
Oakland face stresses that residents of other communities may never endure.

In recent years, various Bay Area media outlets have published heartbreaking stories of
West Oakland residents who fear for their children’s lives due to air pollution that triggers

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, pp. 4-6 (December 2008).

% see Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social
Inequity in Alameda County — Executive Summary (2008); UC Berkeley Health Impact Group (UCBHIG), Health
Impact Assessment for the Port of Oakland, p. ES-2 (March 2010), available at
http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, pp. 7-8 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed
April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, p. 71, Figure 33 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last
accessed April 4, 2017).
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possibly fatal asthma attacks.®® These media reports, as well as anecdotal reports that have been
relayed to WOEIP staff, describe parents making the difficult decision to uproot their lives in
West Oakland and move to communities that are less polluted and less disrupted by truck
traffic.*® People want to build communities that allow them to connect with their neighbors, to
enjoy parks, and to send their children to play outside. The land gifts of the former OAB
properties along with multiple federal grants were intended to spur redevelopment that would
benefit the surrounding communities. Instead, the City and Port have decided to “double-down”
on the harmful activities that created the current conditions in West Oakland. The City and Port
have manipulated their decision-making processes to prevent public participation and avoid
costly mitigation investments that might interfere with such development. The October 4, 2016
approval is the latest in a string of decisions that, in purpose or effect, are destroying the vision
of a sustainable and healthy West Oakland that residents want to see, and forcing those residents,
mostly people of color, to either bear the disproportionate burdens or pack up and move
elsewhere.

D. Less Discriminatory Alternatives

Throughout the various actions outlined above, the City and Port have declined to accept
recommendations from either the community or expert agencies on process, analysis, and
mitigations. The following less discriminatory alternatives were available, and continue to be
available to both the City and Port:

1. The City and Port have the option and opportunity, but have continuously refused, to
engage the community in a meaningful process by which to receive and incorporate
their input, including their opposition to the Gateway and Oakland Global Logistics
Center development proposals, and the continued expansion of the Port’s activities.

Specifically, the City has the opportunity, but has refused, to send notifications regarding
each of its piecemealed construction and operation related approvals to all neighborhood
residents. The City has also failed to provide clear and consistent opportunities for
neighboring residents to provide their input regarding the City’s process for ensuring that
the immediate community health and safety concerns from its development approvals are
addressed.

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

% Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kqed.org/news/air-pollution-dispute-west-oakland-army-base/; See also City of
Oakland, West Oakland Specific Plan: Final Environmental Impact Report, p. 4-6 (May 2014), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak049140.pdf (last accessed April 4, 2017)
(“While West Oakland’s population has increased by nearly 2,000 people between 1990 and 2010 (at a rapid rate of
15%), the African American population of West Oakland has declined by nearly 5,000 people during the same time
period.”).
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The City and Port also have the opportunity, but have refused, to post project-related
approval documents at the various community organizations, institutions and gathering
places around West Oakland, including but not limited to: the West Oakland Senior
Center, city libraries, the West Oakland Youth Center and the Hoover Resident Action
Council. The City has also refused to require the developers, Prologis/CCIG, to do the
same.

The City has also consistently refused, despite being urged by various state, local, county
and federal agencies, to convene a transparent interagency and community inclusive
process by which to develop and implement a comprehensive assessment of the impacts
caused by its land-use and development decisions at the Port and OAB and to both
established and implement an updated mitigation, monitoring and reporting program that
considers the level and extent of the full Gateway and Oakland Global Logistics Center
and expanded Port operations.

2. The City has the option, but refuses, to consider the effects of the full operation of the
Prologis and CCIG development of all three Gateway sub-areas prior to issuing its
piecemealed approvals. The City and Port also have the option to update their analysis
of impacts instead of relying on the outdated 2002 analyses for a redevelopment plan
that was drastically different than the current development plans and approvals before
the City.

3. The City and Port have had numerous opportunities, but have refused, to develop, or
require the development of, a meaningful emissions reduction plan based on an
accurate and updated assessment of the current and foreseeable levels of increased
freight transport and other heavy infrastructure, maritime, shipping, distribution,
storage and Port-related activities occurring at and along the Port and OAB including
increases in rail and maritime emissions that are inconsistent with existing rail and
maritime emission reduction standards.

4. The City and Port have had the option, but have failed, to produce or, at a minimum,
require, a comprehensive truck management plan to address impacts from growing
freight activities on the community of West Oakland.®*

Specifically, both the City and Port have had the opportunity to, but have refused, to
develop any requirements for zero-emission technologies at OAB or the Port, which
would alleviate some of the air pollution impacts of additional truck traffic in and near
West Oakland neighborhoods. They have also refused to require stricter limits (e.g. two
minute limits) on diesel truck idling times to address existing health burdens affecting
West Oakland residents, and in particular school children throughout West Oakland.

° The Port’s approval a drayage truck management plan for the Port fails to address the impacts that increased
truck traffic has on the Port-adjacent roadways and trick traffic problems on off-Port property, e.g., the West
Oakland community.
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The City and Port also have the opportunity but refuse to require plug-in infrastructure as
a design feature of all construction, for the Gateway and Oakland Global Logistics Center
development to minimize emissions specifically caused by highly polluting refrigerated
truck units serving the new Gateway developments.

The City and Port have also had the opportunity, but have refused, to engage in the
planning, implementation and enforcement of Truck hauling routes that are designed to
minimize community exposures to emissions, fugitive dust, potential hazardous
materials, vibrations and traffic safety issues.

Both the City and Port have had the opportunity, but have refused, to enforce parking
restrictions throughout the West Oakland residential community. The City has similarly
refused to develop or require an enforceable West Oakland Truck Route as a part of its
approved construction management Plan for the Northeast Gateway project, or as part of
its ongoing approvals for the larger Gateway or Oakland Global Logistics Center project.

Both the City and Port have also had numerous opportunities, but have refused, to accept
or apply for additional funding to support targeted emission reduction efforts at the Port,
OAB and throughout West Oakland.

5. In large part due to their failure to require either a comprehensive truck management
plan, or a meaningful emission reduction plan, both the City and Port have similarly
refused to mitigate the negative air quality and resulting health impacts or other
disruptions and adverse effects on the quality of life of West Oakland residents,
caused by the continued increase in truck traffic to and from the Port and the OAB
Gateway/Oakland Global Logistics Center properties.

VI.  Relief
Complainant requests that the DOT Departmental Office of Civil Rights and the EPA
Office of Civil Rights accept this complaint and investigate whether the City and Port have
violated Title V1 of the Civil Rights Act and its implementing regulations, and indeed whether
they continue to violate Title VI of the Civil Rights Act.
I
I
I
I
I

I
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Complainant further requests that the City and Port be brought into compliance by: (a)
requiring the City to withdraw its approvals of the Gateway construction management plans
unless and until the City conducts a full review of the construction and long-term operation of all
of the Gateway areas, and unless and until the City engages the surrounding community in a
meaningful process by which to incorporate their input into new mitigation measures, emission
controls, and conditions of approval for the development of the Gateway projects; (b) requiring
the Port to coordinate with the City to develop a truly comprehensive truck management and Port
emission reduction plan; and (c) Conditioning all future grants and awards from both EPA and
DOT to both the City and Port on adequate assurances that the actions of both recipients will
comply with Title VI as detailed above.

Sincerely,

Yana Garcia
Paul Cort
Attorneys for West Oakland Environmental Indicators Project

Adenike Adeyeye
Research and Policy Analyst

Earthjustice

50 California Street, Suite 500
San Francisco, CA 94111
ygarcia@earthjustice.org
pcort@earthjustice.org
adeyeye@earthjustice.org
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

Ms. Yana Garcia

Mr. Paul Cort

Ms. Adenike Adeyeye
Earthjustice

50 California Street

Suite 500

San Francisco, CA 94111

Re:  Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Ms. Garcia, Mr. Cort, and Ms. Adeyeye:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:
1.  Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval

of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2]

Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the recipients, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide the recipients with an opportunity to make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-
iii).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the recipients in the near
future to discuss potential interest in informal resolution, including ADR. For a more detailed
explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite you to
review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final _epa ogc ecrco_crm_january 11_2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,

Charles E. James, Sr.
Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CcC.

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration

LLE DS

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

The Honorable Libby Schaaf
Mayor, City of Oakland
Oakland City Hall

1 Frank H. Ogawa Plaza
Oakland, CA 94612

Michael Colbruno

President

Board of Port Commissioners
Port of Oakland

530 Water Street

Oakland, CA 94607

Re: Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Mayor Schaaf and Mr. Colbruno:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO





Mayor Schaaf and Mr. Colbruno

have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2. Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the Complainant, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide you with an opportunity to make a written submission responding to,
rebutting, or denying the issues that have been accepted for investigation within thirty (30)
calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-ii1).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the Complainant in the
near future to discuss potential interest in informal resolution, including ADR. For a more
detailed explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite
you to review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights





Mayor Schaaf and Mr. Colbruno

protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint

with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.
Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,
i

Charles E. James, Sr.

Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CC:

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration
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Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency






EARTHJ USTICE ALASKA  CALIFORNIA FLORIDA  MID-PACIFIC NORTHEAST NORTHERN ROCKIES
i NORTHWEST ROCKY MOUNTAIN  WASHINGTON, D.C. INTERNATIONAL

By electronic and certified U.S .mail
April 4, 2017

Attn: Ryan Fitzpatrick

Lead Civil Rights Analyst, Department of Transportation
Departmental Office of Civil Rights

1200 New Jersey Ave., S.E.

Washington, D.C. 20590

ryan.fitzpatrick@dot.gov

Attn: Velveta Golightly-Howell

Director, Office of Civil Rights

United States Environmental Protection Agency
U.S. EPA Office of Civil Rights (Mail Code 1201A)
1200 Pennsylvania Ave., NW

Washington, D.C. 20460
Title_VI_Complaints@epa.gov

Attn: Daria Neil

Deputy Chief, Federal Coordination and Compliance Section
Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Daria.neal@usdoj.gov

Re:  Complaint Under Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d

On behalf of the communities of West Oakland, the West Oakland Environmental
Indicators Project (WOEIP or “Complainant”) submits this Complaint regarding the City of
Oakland’s (“City”) pattern of neglect and systemic disregard for the health and wellbeing of
West Oakland’s residents, as demonstrated by its continuous authorizations of expanded freight
infrastructure activities at the Port of Oakland and the former Oakland Army Base (“OAB”)
while failing to ensure adequate health and safety protections for the surrounding community.
Complainant also files this complaint against the Port and the Board of Port Commissioners
(collectively referred to as “Port”), for continuously expanding the Port’s maritime, shipping,
and transport activities in a manner that similarly exposes West Oakland residents to severe air
pollution emissions without adequate mitigation.

The City and Port have engaged in the activities described in this Complaint to
manipulate decision making and push through harmful expansions of freight activities for
decades. Both parties have refused to engage in a meaningful analysis or process by which to
address the negative health and environmental implications of their actions. Time and time

CALIFORNIA OFFICE 50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA 94111

T: 415.217.2000 F: 415.217.2040 CAOFFICE@EARTHJUSTICE.ORG WWW.EARTHIJUSTICE.ORG





again, both the City and Port have dismissed the consistent input and opposition to their actions
from directly impacted West Oakland residents, nearly 80% of whom are people of color, as well
as from other agencies concerned about the problems such activities are creating.

The most recent example of the actions that are the subject of this Complaint is the City’s
approval of the first of a series of development-specific air quality management plans
authorizing the construction of a new large-scale global trade and logistics development project
located on OAB property. On October 4, 2016, the City Administrator approved a construction
management plan for the Northeast Gateway development project site of the OAB, allowing
developers, Prologis and the California Capital and Investment Group (“CCIG”) to break ground
on November 1, 2016, and begin construction for an expansive new warehouse and logistics
development project — the “Oakland Global Logistics Center” — the full effects of which neither
the City nor the Port have fully analyzed or addressed. This approval, and the City’s continued
authorization of new development and expanded activities at the Port and OAB create an
unjustified disproportionate adverse impact on the basis of race, in violation of Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7, and the implementing regulations of
the United States Department of Transportation (“DOT”), 49 C.F.R. Part 21, and the United
States Environmental Protection Agency (“EPA”), 40 C.F.R. Part 7.

Title VI prohibits entities receiving federal financial assistance from engaging in
activities that subject individuals to discrimination on the basis of race, color, or national origin.
42 U.S.C. § 2000d. Both the City and Port receive federal financial assistance from DOT, EPA
and other federal agencies.! They are, therefore, subject to Title V/I’s prohibition against
discrimination. The City and Port violate that prohibition by forcing through freight expansion
projects that disproportionately subject the communities of color that surround both the Port and
OAB properties to air pollution and other serious health threats on the basis of their race.

As an initial step in addressing the violations set forth in this complaint, Complainant
requests that the DOT Departmental Office of Civil Rights and the EPA Office of Civil Rights
accept this Complaint, and investigate whether the City and Port have indeed violated, and/or
continue to violate Title VI of the Civil Rights Act and its implementing regulations in issuing
their approvals to expand freight-related activities at the Port and OAB.? For reasons of
economy, Complainant further requests that these investigations be consolidated and that EPA
and DOT collaborate and coordinate the development and implementation of remedial
approaches designed to address the City’s and Port’s violations. Because both the City and Port
are most consistently funded by DOT in matters pertaining to the approvals and the activities at
issue here, DOT is well poised to take the lead role at the federal level. Complainant also
includes the Civil Rights Division of the Department of Justice in this Complaint, in anticipation

! While not the subject of this complaint, the Port, which operates as a fully independent department of the City,
receives substantial federal assistance in the form of monetary grants and gifts consisting of real property from the
Department of Defense, the United States Army, and the United States Department of Homeland Security.

2 Complainant also specifically requests that if either DOT or EPA rejects this complaint, the other agency conduct
an investigation alone or jointly with other federal agencies, as appropriate, in accordance with federal regulations.
See 28 C.F.R. § 42.408(b) (“Where a federal agency lacks jurisdiction over a complaint, the agency shall, wherever
possible, refer the complaint to another federal agency . . . .”).





that they too would play an active role in coordinating these federal investigative and
enforcement actions, consistent with the mission of the Federal Coordination & Compliance
Section.

In order to remedy the violations set forth in detail below, Complainant requests that
DOT and EPA condition all future grants and awards of federal funds to the City and Port on
both entities furnishing adequate assurances that their actions with respect to the activities taking
place at the Port and OAB properties will address disproportionate impacts on the surrounding
community. Specifically, WOEIP requests that the City and Port implement and adhere to
appropriately tailored, updated mitigation measures that will address the harmful externalities of
the Port’s industrial and freight activities — including any and all new and expanded activities
occurring at the OAB - and that both the City and Port commit to a meaningful, continuous
process for receiving and incorporating input from the West Oakland community.

I.  PARTIES
A. Complainant

WOEIP is a neighborhood resident-led, community-based environmental justice
organization located in West Oakland, California. The organization is dedicated to achieving
healthy homes, healthy jobs, and healthy neighborhoods for all who live, work, learn and play in
their community. Through engaging in research projects and participating in agency advisory
committees as well as stakeholder groups, WOEIP focuses on leveraging community power to
support residents in developing and achieving their own vision for healthy neighborhoods, which
includes, among other things, clean soil and vibrant surroundings, clean air and clean water, and
a resident-led comprehensive vision for redevelopment and economic revitalization in and
around West Oakland.?

B. Recipients

The City is a municipal corporation, ordained and established under the California
Constitution. See Charter of the City of Oakland art. I. § 100*; see, also, Cal. Const. art. XI, § 5.
As such, the City has the right and the power to make and enforce all laws and regulations
relating to its municipal affairs. Charter of the City of Oakland art I. § 106. The City is a
recipient of federal funds, as detailed below.

The Port was established in 1927. It operates as a fully independent City department,
created by the City pursuant to the City’s governing charter. Charter of the City of Oakland art.
VI, 8700. In creating the Port Department, the City vested “exclusive control and management”
of the Port in the Board of Port Commissioners, which is comprised of members nominated by

¥ See West Oakland Environmental Indicators Project website, available at https://www.woeip.org (last accessed,
March 28, 2017).

* Available at:

https://www.municode.com/library/ca/oakland/codes/code of ordinances?nodeld=THCHOA ARTVIIPOOA (last
accessed on March 28, 2017).






the City’s Mayor and appointed by the City Council. 1d. §701. The Board of Port
Commissioners has “complete and exclusive power” over the “Port Area.” 1d. All moneys
appropriated by the Board and all revenue from the operation of the Port are under the exclusive
control of the Board and are deposited in a special “Port Revenue Fund” in the City’s treasury.
Id. 88 717(2), (3). Like the City, the Port is a recipient of federal funds, as detailed below.

1. JURISDICTION

The prohibition against racial discrimination set forth in Title VI applies to all recipients
of federal funds: “no person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. 8§
200d. The acceptance of federal funds in itself creates an obligation on the part of the recipient
to comply with Title VI and the federal agencies’ implementing regulations.

As explained below, the City and Port are recipients of federal funds and implement
programs or activities receiving continuous federal financial assistance. They are, therefore,
subject to the requirements of Title VI and its applicable implementing regulations.

A. Program or Activity

Title VI defines a program or activity as “all of the operations of . . . a department,
agency, special purpose district, or other instrumentality of a State or of a local government . . .
any part of which is extended Federal financial assistance.” 42 U.S.C. § 2000d-4a. Accordingly,
if any part of a listed entity receives federal funds, the whole entity is covered by Title V1.
Ass’n. of Mex.-Am. Educ. v. California, 195 F.3d 465, 474-5 (9th Cir. 1999), rev’d in part on
other grounds, 231 F.3d 572 (9th Cir. 2000) (en banc).

The actions undertaken by the City and Port are taken as part of a program or activity
because the City is its own municipal government entity, and the Port is a department of the City
as set forth in the City’s charter. Charter of the City of Oakland art. V11, 88 700, 701. Indeed,
the City created the Port’s Board of Commissioners specifically to act for and on behalf of the
City in any matter within the jurisdiction of the Board, which includes all areas that are part of
the Port’s operations. Charter of the City of Oakland art. V1, §701. Both the City and Port,
including the Board of Port Commissioners, receive federal funds, as explained below.

The City Administrator is also appointed by the City’s Mayor, subject to confirmation by
the City Council, and is directly accountable to the Mayor’s office. See, City of Oakland
Municipal Code, Title 2, Ch. 2.29, sec. 170 (establishing the Office of the City Administrator).
The Administrator is responsible for the day-to-day administrative and fiscal operations of the
City, and directs City agencies and departments to ensure the goals and policy directives of the
Mayor and City Council are implemented. See, id. The responsibilities of the Administrator's
Office include: enforcing all laws, ordinances, and policies of the Council; attending all meetings
of the Council, Council Committees, boards, and commissions; making recommendations to the
Council concerning City affairs; controlling and administering the financial affairs of the City
and keeping the Council apprised of these affairs; preparing or directing preparation of the plans,
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specifications, and contracts for work the Mayor or Council may order; and coordinating all
projects, policies, and directives assigned to the Administrator by the Council or by the Mayor.°
Accordingly, the specific actions and approvals undertaken by the City Administrator are also
part of a program or activity, as they are taken with the full authority of the City. As outlined
below, the infrastructure, shipping, transport, and logistics programs and activities approved by
the City, Port, and the City Administrator that are the basis for this Complaint receive federal
financial assistance.

B. Federal Financing/Federal Financial Assistance

The City and Port receive federal financial assistance as defined in DOT’s and EPA’s
Title VI implementing regulations.

1. DOT Funds Received by the City and Port

DOT regulations define “[r]ecipient” as “any State . . . or any political subdivision
thereof, or instrumentality thereof, any public or private agency, institution, or organization, or
other entity, or any individual, in any State . . . to whom Federal financial assistance is extended,
directly or through another recipient. . ..” 49 C.F.R. § 21.23.

In Fiscal Year (FY) 2010, the City of Oakland received a considerable Transportation
Investment Generating Economic Recovery (TIGER) planning grant in the amount of $2 million
to support the City’s estimated $9,220,000 planning efforts for “sustainable transit oriented
planning” at the “[OAB] Redevelopment Area.” ® According to the grant description, DOT’s
grant of these funds was aimed at aiding the City’s development of “an Infrastructure Master
Plan”, and associated environmental review, “to direct needed utilities and roadway
improvements for the former [OAB].”’ The project considered under the terms of this grant also
involved a “Specific Plan” and associated environmental review “to guide future development in
West Oakland” and to specifically develop a framework for addressing “undervalued and
blighted land in the West Oakland community” where the per capita income was, in that year,
less than fifty percent of the county average.”

DOT has also awarded substantial TIGER funds to the Port. For example, in FY 2012
DOT awarded the Port approximately $15 million in TIGER grant funds to develop a new Port

® City of Oakland, City Administration: Welcome, available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/index htm (last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

" See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).

® See, United States Department of Transportation, US DOT TIGER Il Planning Grants, available at:
https://www.transportation.gov/sites/dot.gov/files/docs/TIGER%202%20Planning%20GRANTS%20Highlights.pdf
(last accessed March 30, 2017).






Rail Terminal serving Port property.® Moreover, DOT consistently funds the Port with large
grants specifically intended for airport improvements. While these funds do not directly benefit
the OAB properties at issue here, the duration and scale of this funding is important to note. The
following is a list of DOT’s airport improvement program grants to the Port between FY 2008
and FY 2016:

FY 2008 - $11,967,919
FY 2009 - $18,317,487
FY 2010 - $15,706,402
FY 2011 - $7,559,904

FY 2012 - $32,753,747
FY 2013 - $18,245,770
FY 2014 - $41,578,114
FY 2015 - $11,395,060
FY 2016 - $7,324,847

In FYs 2013 and 2014, the Port was also sub-granted $983,928 and $312,263,
respectively, in funds originating from DOT, but awarded to the California Department of
Transportation (Caltrans) to pay for ongoing operations at the Port.*

2. EPA Funds Received by the City and Port

Similar to DOT’s regulations, EPA’s Title VI regulations define a “[r]ecipient” as “any
State or its political subdivision, any instrumentality of a State or its political subdivision, any
public or private agency, institution, organization, or other entity, or any person to which Federal
financial assistance is extended directly or through another recipient .. ...” 40 C.F.R. § 7.25.

Between FY 2006 and FY 2010, the City received two consecutive two-year block grants
totaling $800,000 over the course of four years, from EPA, to ensure brownfield cleanup,
including clean up in and around the community of West Oakland.*

Starting in 2013, EPA awarded the Port $282,293 to reduce air pollution from the Port’s
gantry cranes, through EPA’s National Clean Diesel Reduction Program.* In FY 2014 EPA also

® See United States Department of Transportation, TIGER 2012 Awards, available at:
https://www.transportation.gov/sites/dot.qgov/files/docs/fy2012tiger 0.pdf (last accessed March 30, 2017).

19 UsASpending.gov, Recipient Profile: Port of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
013 (last accessed March 30, 2017).

11 See, USASpending.gov, Recipient Profile: City of Oakland California, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=137137977&Fiscal Year=2
010 (last accessed, March 30, 2017), and see USASpending.gov, Award Summary: City of Oakland, available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=14192643 (last accessed, March
30, 2017).

12 See, USASpending.gov, Award Summary: Board of Port of Commissioners of the Port of [sic], available at:
https://www.usaspending.gov/transparency/Pages/AwardSummary.aspx?awardld=12519152 (last accessed, March
30, 2017).






awarded the Port and additional $415,932 through the same program, ** and in FY 2015, EPA
granted another $133,639 to the Port, to support the Port’s continued efforts to reduce air
pollution from port-related operations.**

C. Timeliness

This complaint is timely because it is based on the City’s and the City Administrator’s
continuous and ongoing approvals of a series of construction and operation management plans
concerning the OAB “Gateway” Redevelopment Project, which is one part of a multi-stage large
scale development project called the Oakland Global Logistics Center development, and is
likewise part of the Port’s continued expansion of its shipping, receiving, storage distribution and
freight transport activities. Both DOT and EPA instruct Title VI complainants to file their
complaints within 180 days of the alleged discriminatory act. *>49 C.F.R. § 21.11(b) (DOT Title
VI regulations); 40 C.F.R. § 7.120(b) (EPA Title VI regulations).

On October 4, 2016, the City approved a construction management plan that allowed
Prologis and CCIG to break ground on the Northeast Gateway OAB site on November 1, 2016.*°
The operation management plan for the Northeast Gateway project, and the construction and
operation management plans for the remaining “Gateway” areas of the OAB remain subject to
ongoing similar approvals from the City. The City’s October 4, 2016 action is, therefore, one of
many piecemealed development-related approvals that will continue to occur.

This complaint is timely because it is filed within 180 days of the City’s October 4, 2017
approval and subsequent construction at the Northeast Gateway site. Moreover, because the
actions alleged in this Complaint are part of a long history of discriminatory actions that are both
ongoing, and slated to continue in subsequent approval processes, Complaint requests that DOT
and EPA waive any potential objections related to the 180-day deadline. 49 C.F.R. 8 21.11(b);
40 C.F.R. § 7.120(b).

13 See, USASpending.gov, recipient profile for the “Port of Oakland” and “Board of Port Commissioners,” FY 2014,
DUNS no. 009235326, available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
014 (last accessed, March 30, 2017).

1 USASpending.gov, Recipient Profile: Board of Port Commissioners of the Port of Oa [sic], available at:
https://www.usaspending.gov/transparency/Pages/RecipientProfile.aspx?DUNSNumber=009235326 &Fiscal Year=2
015 (last accessed, March 30, 2017).

> DOT and EPA, moreover, have the authority and the discretion to waive or extend the 180-day deadline. 49
C.F.R. 821.11(b); 40 C.F.R. § 7.120(b).

16 See, Annie Sciacca, Oakland Army Base redevelopment project breaks ground, East Bay Times, (November 1,
2016), available at: http://www.eastbaytimes.com/2016/11/01/oakland-army-base-redevelopment-project-breaks-
ground/ (last accessed, March 30, 2017).






D. Other Prudential Factors and/or Jurisdictional Considerations

This Complaint satisfies all other jurisdictional and prudential considerations laid out in
both DOT’s and EPA’s regulations implementing Title VI. The Complaint also meets EPA’s
guidance set forth its Interim Case Resolution Manual.*’

Specifically, this Complaint is submitted to both agencies in writing, by and on behalf of
a Complainant group that is authorized to submit such a complaint to redress the adverse impacts
this group experiences directly and which other, similarly situated residents also experience as a
result of both the Port’s and City’s violations of Title VI.

DOT and EPA have subject matter jurisdiction over this Complaint because it alleges
discrimination based on race in violation of Title VI of the Civil Rights Act of 1964. This
Complaint also contains unique civil rights allegations that have not been alleged in any court or
administrative proceeding, and which are specific to the City’s and Port’s systemic pattern of
issuing project approvals and/or engaging in activity at and surrounding the Port and OAB
properties in a manner that causes disproportionate effects to the surrounding residential
community, on the basis of race.

Moreover, this Complaint seeks unique relief from DOT and EPA — compliance with
Title VI. Complainant asks DOT and EPA to investigate this Complaint and take steps to
remedy noncompliance with Title VI by the City and Port, including conditioning any and all
future federal funding. This relief is not available through other means.

I1l. FACTUAL BACKGROUND
A. The Residents and Community of West Oakland
1. West Oakland’s History and Demographics

West Oakland is a diverse community with a rich history and a historically vibrant
culture dating back to the late nineteenth century. In the 1800s and early 1900s, West Oakland
was home to many European, Japanese, and Chinese immigrants, Mexicans, and a large number
of African Americans who migrated from the South for jobs in the auto and rail industries. As
military activities expanded at the OAB, and new job opportunities in the Port’s shipyards
increased, West Oakland experienced an even greater influx of mostly small-business growth,

17 See, e.g., United States Environmental Protection Agency, Case Resolution Manual, Chapter 2 (January 2017),
available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf (last accessed, March 30, 2017).






which, in addition to the OAB’s activities included many local shops that were owned by, and
served, West Oakland residents.*®

In the late 1900’s, however, West Oakland experienced a decline in its relative economic
vitality. *® While it remains a mostly working-class community, the median household income in
zip code 94607, which encompasses most of West Oakland today, is $35,837.%° For comparison,
the median income of Alameda County is $67,169.%* Over 30% of individuals living in zip code
94607 live below the poverty level.?? In Alameda County as a whole, only 13.5% of individuals
live below the poverty level.?® As Figure 1 indicates, poverty has been a long term issue in West
Oakland, with the entire community experiencing either persistent (five decades long), or
frequent (three to four decades long), high poverty rates.

I
I
1
1
1
1
1
1

I

18 See, e.g., Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Ch. 1.1 “[OAB] Location, History and Setting”, p. 13 (July 31, 2012) (describing some of the historical background
of the region, and in particular of the OAB, and its surroundings), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

1% County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017); United States Census Bureau, American FactFinder, citing 2011-2015 American
Community Survey 5-Year Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last
accessed March 30, 2017).

2 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2! County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics.htm (last
accessed March 30, 2017).

22 United States Census Bureau. American FactFinder, citing 2011-2015 American Community Survey 5-Year
Estimates, available at https://factfinder.census.gov/faces/nav/jsf/pages/index.xhtml (last accessed March 30, 2017).
2 County of Alameda, CA, Demographics, available at https://www.acgov.org/about/demographics htm (last
accessed March 30, 2017).
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Figure 1 Map of areas of persistent poverty in Oakland (with arrow pointing to West Oakland).?*

Most importantly for the purpose of this Complaint, and the allegations set forth herein,
West Oakland remains primarily a community of color. Approximately 49 percent of West
Oakland residents today are Black, 17 percent identify as Latino, 15 percent identify as White,
and nearly 13 percent identify as Asian.”” In Alameda County overall, 51 percent of Alameda
County residents are White, only 12 percent are Black, 30 percent are Asian, and 23 percent are

Latino.”¢

¢ Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 6.

» Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015), p. 3.

%6 United States Census Bureau, Quick Facts: Alameda County, California (2015), available at

https://www.census.gov/quickfacts/table/PST045216/06001 (last accessed March 30, 2017).
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2. Health and Pollution Burdens Affecting West Oakland

The largely residential community of West Oakland is surrounded by the Port and OAB,
and by freeways. Specifically, as shown in Figure 2, three interstate freeways, the 1-580, 1-880
and 1-980 freeways, surround West Oakland with the Port and OAB surrounding the community
to the West and South.

PlanningArea  smssssssss
BART +
Neighborhood Name Acarn

Neighborhood Boundary

Figure 2 Map of the community of West Oakland.?’

In addition to housing the Port, which is the fifth busiest container port in the United
States, West Oakland is also home to two rail yards, with expansive and growing rail road tracks
that are owned and operated by Union Pacific (“UP”), and the Burlington Northern and Santa Fe
Railroad Company (“BNSF”). While not pictured above, West Oakland also has numerous
trucking-based distribution centers and a host of related businesses including mechanical and
body repair shops as well as large diesel gas stations that serve various activities taking place at
the Port and OAB.

Thus, while this community has many aspects of unique physical beauty, including many
nineteenth century Victorian-era historical buildings, an important and meaningful history, as

%7 City of Oakland, West Oakland Specific Plan (area map), available at
http://www?2.0aklandnet.com/Government/o/PBN/OurOrganization/PlanningZoning/OAK028334 (last accessed,
April 3,2017).
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well as vibrant cultural traditions, today, its residents experience an overwhelming and
disproportionate burden of health and environmental risks caused by the activities surrounding
their homes and schools. For example, the Oakland Unified School District (OUSD) has
identified the three elementary schools, two middle schools, and three high schools located in
West Oakland and serving the West Oakland community as showing the highest “environmental
stress indicators” based on students’ exposure to poor air quality and inadequate access to

healthy foods, among other environmental risks.

Environmental Stress Factors

@ Northwest

D ) C_tentrcéll

=, = ('{)-) o
Northeast

s

@ 1 Least strossed
@ :

3
@ 4
@ s

@ ©Most stressed

OUSD 5RA 2015-16

Figure 3 Environmental stress factors by school.

REGION # Schools A Index*1
al 18 3.2
East 55 4.32)
Northeast 22 2.90§
Northwest 16| 1.73
‘est 19 4.47|
16, & being higt stress foctors

Environmental stress factors tend to be Interrelated
and concentrated in certain geographic areas of
Oakland where:

+ violent crime, unemployment, residential
vacancy, and poverty rates are high;

* air quality is poor;

* access to fresh food is limited;

* liquor stores may outnumber grocery stores.

These environmental factors have a compounding
effect on schools located in the most disinvested
parts of the city, largely serving students who come
from the surrounding communities.

'No new stress data wos for
Updiate includes six new charter schools opened in 2015-16.

In addition, there are two preschools and at least one formal, reported day-care center, which,
while not included in the OUSD map above, are located in close proximity to the Port and the
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freeways surrounding West Oakland.?® These childcare facilities are exposed to the same stress
indicators, including poor air quality, as the OUSD-reported schools shown in Figure 3, yet with
potentially even more devastating impacts, considering the age and size of the children attending
these care facilities.

Notably, most of the pollution burden West Oakland residents shoulder directly results
from the activities taking place at and around the Port and OAB. Trucks serving the Port bring
heavy air pollutant emissions, including emissions of diesel particulate matter; the traffic they
cause disrupts neighborhoods, and damages local streets that were not intended for heavy trucks.

Air pollution has been proven to cause and/or exacerbate respiratory and cardiovascular
illness, and can trigger asthma attacks.?® Diesel particulate matter emitted by heavy duty trucks
and other freight vehicles and equipment like ships and trains, is a known carcinogen. The
California Air Resources Board (“ARB”) has found that West Oakland residents are “exposed to
diesel particulate matter ambient concentrations that are almost three times the average
background diesel particulate matter ambient concentrations in the [Bay Area Air Quality
Management District].”*® Indeed, West Oakland residents experience a lifetime potential cancer
risk of 1,200 excess cancers per million due to diesel particulate matter emissions. In
comparison, the ARB found an excess cancer risk due to diesel particulate matter of 480 excess
cancers per million across the entire San Francisco Bay Area.*! The risk that West Oakland
residents face is nearly three times the risk that Bay Area residents generally face. Diesel
particulate matter emissions from the Port alone are responsible for a risk of approximately 200
excess cancers per million.*

In 2008, the ARB conducted a diesel particulate matter Health Risk Assessment in West
Oakland. The 2005 baseline emission inventory used in the assessment showed that heavy duty
trucks accounted for 112 tons per year of diesel particulate matter emissions, or 13% of the total

%8 Harriett Tubman Preschool is located on 3" street, in the Hoover/Foster neighborhood of West Oakland, adjacent
to the 1-580 and 1-980 intersections, which experience heavy traffic to reach the Port and Port facilities. See, map
location, available at: https://www.google.com/maps/place/Harriet+R+Tubman+CDC/@37.8236086 -
122.2731381,15z/data=14m5!3m4!1s0x0:0x1b8f115e05028¢ch2!8m2!3d37.8236086!4d-122.2731381 (last accessed,
March 30, 2017). The Baby Academy and Infant Day Care Center is also located in Wes Oakland’s Prescott
neighborhood, which is adjacent to the 1-880 or “Nimitz Freeway” that feeds directly onto frontage roads serving the
Port. See, map location, available at:
https://www.google.com/maps/place/The+Baby+Academy+Infant+Care+%26+Preschool/@37.8094548, -
122.2975516,15z/data=14m5!3m4!1s0x0:0x891cc2ecd329e327!8m213d37.8094548!4d-122.2975516 (last accessed,
March 30, 2017).

2% gaffet Tanrikulu, Cuong Tran, and Scott Beaver, Bay Area Air Quality Management District, Health Impact
Analysis of Fine Particulate Matter in the San Francisco Bay Area (September 2011), available at
http://www.baagmd.gov/~/media/files/planning-and-research/research-and-modeling/cost-analysis-of-fine-
particulate-matter-in-the-bay-area.pdf (last accessed March 30, 2017).

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

%1 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 22, (December 2008).

%2 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

13





diesel particulate matter emissions inventory for the West Oakland area, with the remaining
diesel particulate matter emissions coming from trains and ships serving the Port area.*®* An
estimated 2,800 medium sized, short distance trucks, also known as drayage trucks, serve the
Port of Oakland multiple times per week, and there are approximately 10,000 truck trips to and
from the Port, with an additional 1,400 truck trips daily between the Port and distribution centers
in West Oakland.®* These figures are expected to grow as the Port expands, which will result in
additional truck traffic through the West Oakland community. Further expansions of the Port’s
activities will bring more ships and more trains to the area, further elevating the amount of diesel
particulate matter in the air throughout West Oakland, and increasing the resulting adverse health
impacts affecting West Oakland residents.

As demonstrated through ARB’s 2008 Health Risk Assessment, truck traffic hurts
communities and makes it more difficult to build thriving, resilient neighborhoods. People living
on busy streets, with trucks rumbling by frequently, are more reluctant to go outside to exercise;
residents have fewer opportunities to meet their neighbors and to build a close-knit community
within their neighborhood. * If they are parents they are also more reluctant to let their children
play outside. Closely connected communities can provide important physical and mental health
benefits;* truck traffic impedes these benefits for residents of West Oakland.

Moreover, while diesel particulate matter emissions from the Port alone are responsible
for approximately 200 excess cancers per million,3” West Oakland residents are consistently
exposed to a variety of other, cumulative impacts that result in poor health outcomes in the
community. All-cause death rates in West Oakland are higher than all-cause death rates in the
city of Oakland overall.® As a result, West Oakland has one of the lowest life expectancies of all
communities in Oakland (see Figure 4).

1
1
1

I

% California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 15, Table 3 (December 2008).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Air-6 (March 2010).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-9 (March 2010) (showing that communities with higher traffic volumes
are not as close-knit as communities with lower traffic volumes).

% UC Berkeley Health Impact Group (UCBHIG), Health Impact Assessment for the Port of Oakland, University of
California, Berkeley, CA, p. Transportation-10 — Transportation-11 (March 2010).

¥ California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2, (December 2008).

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health
Impacts, p. 13, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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Figure 4 Life expectancies in Oakland's communities.*

When compared to other areas of Alameda County, West Oakland also has elevated rates of
emergency room visits due to stroke-related and congestive heart failure hospitalizations, and

asthma hospitalizations in children older than 5.%°

B. History of the Port and Army Base

The Port is the fifth largest container port in the United States and the second largest in
the State of California, behind the combined ports of Los Angeles and Long Beach. Established
in 1927, the Port is home to 18 ship berths, 236 container cranes, two rail yards and
approximately 500 pieces of cargo handling equipment, as well as 2,500 trucks. In 2016, the
Port moved over 2 million 20-foot equivalent units of containers in and out of the Bay area.

% Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, p. 16, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).

“0 Alameda County Public Health Department, East and West Oakland Health Data Existing Cumulative Health

Impacts, pp. 9-12, West Oakland Resident Action Council (RAC) Meeting (September 5, 2015).
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OAB is a 425-acre facility located along the Oakland waterfront, just north of the Port
and south of the eastern portion of the San Francisco Bay Bridge.** It was originally
commissioned to serve as a United States Army base in 1941, and during World War I1 it
developed to serve as a major cargo port.* Following the end of the war, OAB continued to
serve as a shipping and rail terminal, providing logistical support for the subsequent Korean,
Vietnam and Persian Gulf wars.* In 1995 the United States Defense Base Closure and
Realignment Commission recommended closure of OAB, and it officially closed OAB’s
operations as an army base in 1999.*

Following its decision to close the base, the United States Department of Defense
designated a local reuse authority — the Oakland Army Base Reuse Authority — as the entity
charged with the oversight of all post-closure redevelopment at OAB.*® In order to assist in
informing and influencing the ongoing land use changes at OAB, prior to the completion of
OAB?’s closure, the Reuse Authority established the West Oakland Community Advisory Group
(WOCAG).”® In line with its purpose, the WOCAG met for over ten years to discuss and present
community recommendations relating to the new uses and businesses that would benefit West
Oakland residents. These recommendations were collected, reviewed an compiled by the
Redevelopment Agency until its dissolution, and they were, to an extent, incorporated into the
early planning stages for the OAB closure.

In 2000, the Oakland City Council designated OAB and its surrounding properties as a
“Redevelopment Area,” then under the jurisdiction of the City’s Redevelopment Agency, the
Port and the County of Alameda, pursuant to a Joint Powers Agreement. The closure process
was guided by a “Preliminary Redevelopment Plan” that was formulated with some early input
from the WOCAG.*' Pursuant to this “Preliminary Redevelopment Plan”, the City broadly
committed to the “redevelopment, rehabilitation, and revitalization of the area within the
boundaries of the [OAB]” and its surroundings. *® The City also sub-divided OAB into two
general development areas, shown in Figure 5, below. The first was a 140-acre “Gateway
Development Area,” situated in the north and northwest portion of the sub-district, owned by the
City and the OAB Redevelopment Agency. *° The second was a 170-acre “Port Development

! Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base,
Executive Summary, p. 1 (July 2012), available at:
http://www?2.0aklandnet.com/government/o/CityAdministration/d/NeighborhoodInvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

“21d., p. 14.

* Ibid.

“ Ibid.

**1d., p. 15.

“®1d, p. 16.

* See Redevelopment Plan for the Oakland Army Base Redevelopment Project, Adopted June 11, 2000, Amended
and Restated on December 21, 2004 (Ordinance No. 12644 C.M.S.), and on June 7, 2005 (Ordinance No. 12672
C.M.S), p. 2.

“8 City of Oakland, Redevelopment Plan for the Oakland Army Base Redevelopment Project (June 11,
2000)(Amended and restated December 21, 2004 and June 7, 2005), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak030544.pdf.

“° See LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf.
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Area” located in the west and southeast portions of the OAB, owned and operated by the Port.>
In addition to these two main sub-areas, the City also designated two additional sub-districts —
the “Maritime” sub-district, which is comprised of 1,290 acres owned and operated by the Port;
and the ;‘116th and Wood” sub-district — an additional 41 acres owned by various private
entities.

LEGEND OARB
& Sub-district
N ok Rabyard (At 2
t{ Redevalapmant Project Araa. | :r“
- Devel::mnm
Area
b 0
ehdown 7 //
// //’/// Maritime
i Sub-district
16th/Wood
Sub-district

2

B

[Cose
L“‘ 77 Maritime
(50, % Sub-district

OARB Area Redevelopment EIR
Figure 3-2 OARB Redevelopment Project Area
( }’ 1) @. borchard & associates April 2002

Figure 5 Oakland Army Base Redevelopment Area Sub-Districts, April 20022

In 2002, the City approved a new and more detailed “Oakland Army Base
Redevelopment Area Plan” and a supporting Environmental Impact Report (EIR) analyzing the
effects of the OAB closure and the City’s updated planning proposals for redevelopment on
OAB property under the California Environmental Quality Act. >® According to the City’s 2002
approval, the Gateway Development Area would be redeveloped pursuant to a “flexible”
alternative land use plan, which specifically contemplated the construction and operation of

%0 gee LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, pp. 19-20
g\/lay 2012), available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf.

Id.
*2 City of Oakland, Oakland Army Base Project: Maps, available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/image/dowd007621.jpg (last accessed April 4, 2017).
%% See Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, p. 1
(July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).
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waterfront light-industrial and flexible office space including research and development
(“R&D?”) offices, as well as other “business-serving retail” and “high-end commercial
development” spaces like a “Four Star Hotel.”>* While the 2002 plan also included some
warehousing and distribution, as well as ancillary maritime support facilities, the majority of
land uses specified in the plan consisted of light industrial development, so as to attract
businesses focused on industries other than heavy freight industrial activities.>

Despite the generally beneficial land-uses considered and approved in the City’s 2002
Redevelopment Plan approval, the community was concerned, at the time, that the Plan did not
demonstrate an honest commitment by the City to redevelop the OAB in a way that would
genuinely benefit surrounding residents in West Oakland. In 2002, the WOCAG issued
recommendations in response to the City’s EIR and proposed Redevelopment Plan, which
expressed the community’s concerns with the direction of the City’s land use and planning
decisions, and its displeasure with the way their recommendations had been treated up to that
point. >® Specifically, the WOCAG explained that the 2002 plan approval and related EIR did not
provide enough detail regarding the City’s proposed development plans to assure that the OAB
redevelopment would confer tangible, direct community benefits. >’

Just as feared by the community, as both the City and Port continued to receive federal
land grants of former OAB land, they began discussions with potential developers seeking to
expand Port-related freight activities at OAB, even though the approved Redevelopment Plan
designated very limited land for such activities. Notably, these discussions were held while
parallel discussions were still taking place among WOCAG members and City staff — thus, while
the WOCAG was still developing its input on the OAB development process. 8

Between 2006 and 2008, WOCAG continued to submit its recommendations to the City.
During that time, the WOCAG focused its recommendations on the City prioritizing
development proposals that result in less truck traffic through West Oakland, due to health

> Oakland Base Reuse Authority, Gateway to the East Bay: Final Reuse Plan for the Oakland Army Base, Section
3.2.1, p. 27 (July 31, 2002), available at
http://www?2.0aklandnet.com/government/o/CityAdministration/d/Neighborhoodlnvestment/o/OaklandArmyBase/D
OWDO008829 (last accessed April 3, 2017).

> |bid.; see also, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 20,
Table 2-1 (May 2012), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last accessed April 4, 2017)
(comparing the land-use designations approved in 2002, with those considered and ultimately approved by the City a
decade later).

% George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002) (noting that “it is an insult to the many citizens of the City of Oakland who have given
freely of their time and effort to serve the [Oakland Army Base Reuse Authority] and the City of Oakland in the
base conversion process [only] to have their efforts ignored and not evaluated in this EIR”).

> George M. Bolton 111, West Oakland Community Advisory Group to Scott Gregory, EIR Project Manager, City of
Oakland (June 11, 2002).

%8 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway”” Development Area, pp. 4-5 (June 2008).
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impacts many residents were already facing due to the Port’s growing activity.”® WOCAG
wanted businesses such as truck servicing and truck parking to be relocated out of the
community, and to “leave their former sites available for more appropriate, i.e. lower impact
commercial use.”®

Notwithstanding the input received from WOCAG, however, the City continued its
discussions with Prologis and CCIG, and began negotiating an agreement with the developers, to
build a large-scale warehouse and shipping development project for portions of all three sub-
districts created under the City’s prior approvals, which became jointly termed, the “Gateway
Development Area,” pictured in Figure 6, below.®
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S Area :

s ‘\. | ;‘ = o
\  WestGateway ~ i /
i Area el : RN
\'_ & 7+ —EastGateway ALK
I !
? /! pllae=
N7
i
”G’%‘,
—~ 4’“”«‘
g
v« Gateway Development Area
Net Areas:
Central Gateway Area 703 AC
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North Gateway Area 282 AC

TOTAL 165.0 AC

Figure 6 Gateway Development Area.®?

% West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).

80 West Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland
“Gateway” Development Area, p. 7 (June 2008).

8 |_SA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Ch. 2, p. 21 (May 2012),
available at http://www?2.o0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (“in 2009 the joint venture between Prologis and [CCIG] was selected as the master developer™).

82 Oakland Redevelopment Agency, Pre-Development Planning for the Oakland Army Base Gateway Development
Area, Figure 3-1, available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/dowd007624.pdf
(last accessed April 4, 2017).
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C. The City’s Port Expansion and “Gateway Development”, or ‘Oakland
Global”, Approvals

The land uses proposed in the City’s 2002 Redevelopment Plan included a “tech park”
comprised of R&D office buildings, and light to moderate industrial and retail development
including big box retail stores, hotels and a Cineplex.®® These land uses did not include as the
predominant use for the area the type of heavy industrial, large-scale warehouse, shipping,
distribution and maritime activity that the City began to consider through its subsequent
negotiations with Prologis and CCIG. Yet, in 2012, the same year the City received its $2
million comprehensive TIGER 2 planning grant from DOT, the City approved the “Oakland
Army Base: Outer Harbor Terminal Project” and executed an exclusive development agreement
with Prologis and CCIG to expand port-related maritime activities at OAB.** Rather than
conduct a new environmental review, however, the City re-approved its decade-old
environmental review document that the City’s staff presented to the Council as a mere
addendum to the EIR analysis prepared and approved in 2002.%> Rather than designing new and
more appropriate mitigation corresponding to the City’s new development proposals, the City
also claimed that specific mitigation would be determined at a later date, when specific projects
were approved.

To give an example of the drastic deviation the City took from its prior approvals, the
City’s 2012 Redevelopment Plan for the Outer Harbor Terminal Project involved approximately
2.5 million square feet of warehouse/distribution and maritime-related logistics uses, as
compared to only 175,000 square feet of office/R&D, where as its 2002 approvals involved only
300,000 square feet of warehouse and distribution development and approximately 1.5 million
square feet of office/R&D. *°

Unsurprisingly, BAAQMD as well as other agencies including ARB, as well as West
Oakland residents expressed their concern with the City’s proposed “Outer Harbor Terminal
Project,” which soon simply became known as the Gateway or Oakland Global Logistics Center
development project. BAAQMD in particular encouraged the City to analyze how its new
development plans would impact future residents near new and existing sources of pollution, and

%3 See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, Attachment B, p. 4
(May 2012), available at http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak035061.pdf (last
accessed April 4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and
approved in 2002).

% See, Development Agreement By and Between the City of Oakland and Rpologis CCIG Oakland Global LLC,
Regarding the Property and Project Known as “Gateways Development/Oakland Global, dated July 16, 2013,
available at: http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak055211.pdf (last accessed,
March 30, 2017).

% See, ibid. (“The primary difference between the 2012 Project and what was proposed for the same geographic
location in the 2002 Project is a shift from office R&D to a greater amount of warehouse distribution and maritime
logistics uses as the predominant use.”)

% See, LSA Associates for City of Oakland, 2012 Oakland Army Base Initial Study/Addendum, p. 4 (May 2012),
available at http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak035061.pdf (last accessed April
4, 2017) (summarizing the differences between the 2012 project, and the project analyzed and approved in 2002).
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provided specific suggestions for doing s0.%” But the City refused to conduct an additional
impact analysis, again claiming that it was appropriate to defer any such analysis to a later time,
and a later approval.®®

On December 4, 2013, the City approved an “Army-Base Construction-Related Air
Quality Plan,” purporting to address construction related impacts but again declining to analyze
or mitigate impacts from the long-term operation of the Gateway development projects, or the
cumulative construction and operation of the related additional Gateway development projects.
The City again received letters from BAAQMD and other agencies, identifying shortcomings in
the City’s proposed mitigation set forth in the “Construction-Related Air Quality Plan.”® The
City again refused to incorporate the types of analysis or mitigation suggested by the agencies.

Most recently, on October 4, 2016, the City approved an additional Northeast Gateway
construction management plan allowing Prologis and CCIG to begin construction at the
Northeast Gateway site on November 1, 2016, and to eventually operate a global trade and
logistics complex that is worlds different than what the City proposed and approved in its initial
land use decisions relating to the OAB, and greater “Redevelopment Area.” After the City
approved this most recent construction management plan, Prologis issued three “45-day notices”
in the month of February, 2017, which relate to three additional air quality plans currently under
review by the City: (1) an operations air quality plan for the Northeast Gateway project, which
was issued on February 2, 2017; (2) a “Construction and Operations” air quality plan, for the
Southeast and Central Gateway Projects, issued on February 3, 2017; and (3) a “Phase 3
Construction” air quality plan, issued on February 9, 2017. To this day, neither the City nor Port
has updated the cumulative air quality analysis to analyze or mitigate, in a meaningful manner,
the ongoing air pollutant emissions from the construction and operation of the full Gateway, or
Oakland Global Logistics Center development project.

IV. LEGAL BACKGROUND

DOT regulations implementing Title V1 state that “[n]o person in the United States shall,
on the grounds of race, color, or national origin be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under, any program to which this part
applies.” 49 C.F.R. § 21.5(a).

These regulations also include the following prohibitions of specific discriminatory acts
by recipients of federal funds:

%7 Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
West Oakland Specific Plan Notice of Preparation of a Draft Environmental Impact Report (November 21, 2012).
% See City of Oakland, West Oakland Specific Plan: Final Environmental Impact Report, pp. 4-21 to 4-22 (May
2014).

% See, generally, Rachel Flynn, Director, Department of Planning and Building to Deanna J. Santana, City
Administrator, Subject: Approval of Army Base Construction-Related Air Plan (December 4, 2013), available at
http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak044541.pdf (last accessed April 4, 2017).
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(2) A recipient, in determining the types of services, financial aid, or other
benefits, or facilities which will be provided under any such program. . . may not,
directly or through contractual or other arrangements, utilize criteria or methods
of administration which have the effect of subjecting persons to discrimination
because of their race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with
respect to individuals of a particular race, color, or national origin.

(3) In determining the site or location of facilities, a recipient or applicant may not
make selections with the purpose or effect of excluding persons from, denying
them the benefits of, or subjecting them to discrimination under any program to
which this regulation applies, on the grounds of race, color, or national origin; or
with the purpose or effect of defeating or substantially impairing the
accomplishment of the objectives of the Act or this part.

49 C.F.R. § 21.5().

A recipient may not make a selection of a site or location of a facility if the
purpose of that selection, or its effect when made, is to exclude individuals from
participation in, to deny them the benefits of, or to subject them to discrimination
under any program or activity to which this rule applies, on the grounds of race,
color, or national origin; or if the purpose is to, or its effect when made will,
substantially impair the accomplishment of the objectives of this part.

49 C.F.R. § 21.5(d).

EPA regulations implementing Title V1 state that “[n]o person shall be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving EPA assistance on the basis of race, color, [or] national origin[.]” 40 C.F.R. §
7.30. The regulations also provide a non-exclusive list of specific, prohibited discriminatory
acts:

(b) A recipient shall not use criteria or methods of administering its program or
activity which have the effect of subjecting individuals to discrimination because
of their race, color, national origin, or sex, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program or
activity with respect to individuals of a particular race, color, national origin, or
Sex.

(c) A recipient shall not choose a site or location of a facility that has the purpose
or effect of excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under any program or activity to which this part
applies on the grounds of race, color, or national origin or sex; or with the purpose
or effect of defeating or substantially impairing the accomplishment of the
objectives of this subpart.
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40 C.F.R. §7.35.

These regulations make clear that discrimination on the basis of race is a violation of
Title VI whether it is the purpose of the decision or its effect. 49 C.F.R. § 21.5(d); 40 C.F.R. §
7.35(c).

V. VIOLATIONS OF TITLE VI
A. Discriminatory Acts

The City’s approval of the Northeast Gateway Construction Management Plan on
October 4, 2016 is the latest example of the City and Port’s discriminatory actions regarding
the development and expansion of harmful freight activities at the Port and OAB. The
approval is part of a continuing pattern of actions utilizing criteria and methods that have the
purpose or effect of subjecting the surrounding community of color to the disproportionate
externalities of that freight activity.

Since 2012, the City, in particular, has sought to abandon the original commitment to
develop the OAB in a way that would benefit the surrounding community. While the
WOCAG was asked to provide input on recommendations for development early in the OAB
Redevelopment process, the City proceeded with its own negotiations to expand freight-
related activities notwithstanding the community recommendations, and notwithstanding the
fact that such activities would add to the impacts on the already overburdened surrounding
communities of color. The City has also consistently refused to consider the input of advisory
and stakeholder groups including the WOCAG, who urged the City to prioritize development
proposals that would result in less truck traffic through West Oakland.” At each step of the
way, the City has declined to analyze the impacts of expanded freight activities, and has
declined to adopt specific mitigation by claiming that such analysis and mitigations were not
required or that they would be addressed at a later point.

Since the abrupt change in the proposed OAB redevelopment plan in 2012, the
community and concerned agencies have been demanding analysis of the impacts, and
assurances that the effects of expanding freight activities will be mitigated. At each step, the
City has declined to do any more than assure that the project will comply with existing
minimum regulatory requirements.

In 2013, BAAQMD wrote to the City to highlight the City’s lax mitigation measures for the
OAB redevelopment project, pointing out that the City’s plan for reducing construction
emissions from the OAB included mitigation measures with easy loopholes for industry. The
plan required lower-emitting equipment to the extent that it was “readily available” in the Bay

70 West Oakland Community Advisory Group, Re: Army Base-Economic Development (February 20, 2006); West
Oakland Community Advisory Group, Community Recommendations for reuse of the City of Oakland “Gateway”
Development Area (June 2008).
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Area.”" The BAAQMD noted that “the Plan does not include any guidance on how it will be
determined if the equipment is ‘readily available’ or ‘cost effective.””’> BAAQMD concluded its
letter with a list of specific recommended requirements for all OAB construction activity. But
the City declined to make any of the recommended changes.

In 2014, both BAAQMD and the Alameda County Public Health Department submitted
letters raising new concerns with the City’s planning activities. The Alameda County Public
Health Department’s letter urged the City to strengthen the proposed mitigation measures,
because “[impacts from development at the Port and OAB] will further exacerbate existing
health conditions in West Oakland.”” BAAQMD contacted the City’s Strategic Planning
Division to recommend additional air quality controls, noting that the West Oakland community
experiences a higher cancer risk than any other Bay Area community and compliance with
minimum regulatory requirements will not be sufficient to reduce health risks in the community
to a safe level.” Again, the City took no action.

In 2015, BAAQMD expressed concern about the Port’s and the City’s continued reliance on
the environmental review conducted in 2002, and re-approved in 2012 as a basis for the
continued expansion of port-related infrastructure development at OAB. Among other concerns,
BAAQMD expressed serious trepidation regarding the facts that both the 2002 and 2012 reports
were based on outdated national ambient air quality standards for fine particulate matter
emissions. ® In addition, the air quality analysis provided in the City’s subsequent air quality
management plan analyses only considered construction emissions, and not the long-term
impacts from continued development at the Port and OAB.™®

Most recently, in 2016, BAAQMD, ARB and WOEIP all submitted comments on the
Northeast Gateway Construction Management Plan. In a letter addressed to the City, dated June
3, 2016, BAAQMD expressed its concern that, again, the City’s proposed management plan
exclusively dealt with the air quality impacts associated with construction, and failed to consider
the long-term air quality impacts that would result from the project. BAAQMD also complained
that even within its limited scope, the plan did not include air quality mitigation measures

™ Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
72 Jean Roggenkamp, Bay Area Air Quality Management District to Alisa Shen, City of Oakland, Subject:
Comments on the Oakland Army Base Draft Mitigation Monitoring and Reporting Program (MMRP) Project
Manual — Components for Complying With Construction Related Air Quality Requirements (Plan) (July 22, 2013).
™ Muntu Davis, Alameda County Health Care Services Agency, Public Health Department to Ulla-Britt Jonsson,
City of Oakland, Subject: Re: West Oakland Specific Plan Draft Environmental Impact Report and Public Health
(March 17, 2014).

™ Jean Roggenkamp, Bay Area Air Quality Management District to Ulla-Britt Jonsson, City of Oakland, Subject:
Draft Environmental Impact Report for the West Oakland Specific Plan (March 20, 2014).

" Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

76 Jean Roggenkamp, Bay Area Air Quality Management District to Tim Leong, Port of Oakland, Subject:
Roundhouse Area Improvements Project Initial Study/Negative Declaration (June 24, 2015).

24





necessary to protect health.”” ARB’s letter similarly detailed recommendations for additional
mitigation measures that ARB described as “critical to reducing emissions and protecting public
health.” WOEIP also urged the City to commit to mitigation to address the adverse impacts its
approval would have on the surrounding community. These included installing solar panels on
warehouses that will be constructed as part of the Gateway project development, and requiring
zero-emission technologies for short-haul trucks, including drayage trucks, and cargo handling
equipment.”® Despite the fact that the mitigation measures requested were consistent with the
City’s minimal mitigation measures approved in 2002, the City declined to include any of the
recommended mitigation.

This history of rejecting recommended mitigation is the product of a piecemealed process
that denies meaningful public participation by narrowing the scope of the issues that will be
considered at each step of the development approvals. When WOEIP raised concerns about
the lack of zero-emission technology requirements for the Northeast Gateway project, and the
failure to create an emission reduction plan for the development, ° Prologis, the developer of the
Northeast Gateway/Global Logistics Center project, argued that these concerns were not
appropriate for the air quality plan under consideration, and that they could be raised when the
Air Quality Operations Plan is developed.?’ As a result, the City Administrator dismissed the
community concerns in the approved plan.?* All involved in these approvals, however, know that
the opportunities to mitigate emissions from operations will be limited by the physical projects
that have been built as a result of the October 4, 2016 approval.

The October 4, 2016 approval demonstrates that the City’s promise of future analysis and
mitigation are empty. It is not sufficient to consider mitigation after construction is complete
because mitigation must be designed into the project, prior to its construction. The October
4, 2016 approval, and subsequent initiation of construction at the Northeast Gateway site
show that the City intends to allow development that will disproportionately impact the
surrounding communities of color without mitigation. Whether purposeful or just in effect,
the City’s October 4, 2016 approval denied the benefits of redevelopment investments to the
surrounding communities of color. This decision, like the various decisions that have
preceded it, was made with the clear intention to streamline approval of expanded freight
activities by setting up a process that precluded meaningful public participation. The
decision also avoided mitigation requirements that would minimize or prevent impacts on the
surrounding communities of color.

"7 Jean Roggenkamp, Bay Area Air Quality Management District to Darin Ranelletti, City of Oakland, Subject:
Northeast Gateway Construction Management Plan (June 3, 2016).

"8 Heather Arias, California Air Resources Board to Darin Ranelletti, City of Oakland (May 31, 2016).

" Margaret Gordon, West Oakland Environmental Indicators Project to Darin Ranelletti, City of Oakland Bureau of
Planning, Subject: Comments Standard Conditions of Approval/Mitigation Measures for the Prologtis [sic] (May
23, 2016); Ditching Dirty Diesel Collaborative to Robbie Morris, California Air Resources Board (May 25, 2016).
8 Cory Chung, Development Manager, Prologis to Darin Ranelletti, City of Oakland Bureau of Planning, Subject:
RE: DRX151553 — Oakland Global Logistics Center #1 — Response to Air Quality Stakeholder Comments to SCA-
MMRP Public Outreach Element (Mitigation Measure PO-1) (August 30, 2016).

8 Rachel Flynn, Director, Planning and Building Department to Sabrina B. Landreth, City Administrator, Subject:
Construction-Related Air Quality Plan by Prologis for Northeast Gateway at Army Base site, p. 4 (September 8,
2016).
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The City’s October 4, 2016 approval is, moreover, a single component of the City’s and
Port’s continuous, systemic pattern of approving, or directly engaging in, the expansion of
port-related infrastructure development. This pattern will continue as the City and Port
pursue their expansion goals in the OAB Gateway/Oakland Global Logistics Center
development. This pattern of conduct results in direct and immediate adverse effects on
West Oakland residents who are predominantly people of color, and therefore violates Title
VI of the Civil Right Act of 1964.

B. Adverse Impacts

As outlined above, freight activity in and around the West Oakland community is
responsible for a host of adverse impacts including elevated cancer risks, higher rates of asthma
attacks, and disruption of the basic quality of life in the community. > The October 4, 2016
approval of the Northeast Gateway construction-related air quality plan and the City’s ongoing
approvals of the construction and operations of the full OAB Gateway/Oakland Global
Logistics Center development area will add to the already adverse impacts suffered by the
surrounding community as a result of freight activities. The October 4, 2016 approval was the
first approval of one of several components to the Oakland Global Logistics Center project. This
approval provided the City with an opportunity to ensure that the project was designed, and
would be built in a way to limit impacts on the surrounding community, but the City refused to
ensure that adequate health and safety protections were in place before allowing the developers
to break ground on November 1, 2016.

In its 2008 Health Risk Assessment, ARB found that on-road heavy duty diesel trucks
were the largest source of cancer risk in the community, followed by ocean going vehicles,
harbor craft, locomotives, and cargo handling equipment. All of these sources are associated
with the Port’s, and now with the OAB’s, expanded activities.

While ARB’s assessment indicated that emissions would decrease in the future as a result
of regulatory actions, the assessment estimated that even after emissions reductions, “the
remaining cancer risk will [still] be greater than 200 in a million in the West Oakland
community,” and that any reduction in emissions would not resolve the disparate impacts that
West Oakland residents face when compared to residents living elsewhere throughout the City or
the County.®* ARB’s assessment recommended “collective and innovative efforts” at all levels of
government to reduce emissions and improve health outcomes in West Oakland, including a

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 2 (December 2008).

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, p. 4 (December 2008).

26





transition to clean technologies.® The City’s approval of the Northeast Gateway Construction
Management Plan, however, fails to provide any innovative or good faith effort to reduce
emissions at and around the project. The City’s approval does the opposite by rubber stamping
the construction and operation of new large-scale port related infrastructure that will only
exacerbate the existing pollution burdens West Oakland residents face.

The Alameda County Public Health Department urged the City to require a more
comprehensive evaluation of, and mitigation for, the Northeast Gateway Project’s increase in
diesel emissions, which are also a major concern given the existing health burdens in West
Oakland. Yet the City, as always, refused to adhere to the County Public Health Department’s
recommendations, and instead chose to adhere to its construction-only approval decision.

C. Disproportionality

The October 4, 2016 approval of the Northeast Gateway construction-related air quality
plan is the latest action by the City and Port to push through more freight-related development
that already disproportionately impacts the communities of color in West Oakland. The
Alameda County Public Health Department has found that racial disparities impact health
outcomes throughout the county, and especially in West Oakland.®® People of color are more
likely to experience the negative health outcomes detailed above. As described by the Alameda
County Public Health Department, “even at the same rung, African Americans typically have
worse health and die sooner than their White counterparts. In many cases, so do other
populations of color.”®

As described above, West Oakland residents are also more likely to face decades of
persistent poverty. Black people in Oakland are far more likely to be homeless than any other
ethnic group.® These same factors are at play within West Oakland, a community that is
predominantly populated by people of color. West Oakland faces higher rates of illness, crime,
and higher death rates than predominantly White communities in Oakland. Residents of West
Oakland face stresses that residents of other communities may never endure.

In recent years, various Bay Area media outlets have published heartbreaking stories of
West Oakland residents who fear for their children’s lives due to air pollution that triggers

8 California Air Resources Board, Diesel Particulate Matter Health Risk Assessment for the West Oakland
Community, pp. 4-6 (December 2008).

% see Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social
Inequity in Alameda County — Executive Summary (2008); UC Berkeley Health Impact Group (UCBHIG), Health
Impact Assessment for the Port of Oakland, p. ES-2 (March 2010), available at
http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, pp. 7-8 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last accessed
April 4, 2017).

8 Alameda County Public Health Department, Life and Death from Unnatural Causes: Health and Social Inequity
in Alameda County, p. 71, Figure 33 (2008), available at http://www.acphd.org/media/53628/unnatcs2008.pdf (last
accessed April 4, 2017).
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possibly fatal asthma attacks.®® These media reports, as well as anecdotal reports that have been
relayed to WOEIP staff, describe parents making the difficult decision to uproot their lives in
West Oakland and move to communities that are less polluted and less disrupted by truck
traffic.*® People want to build communities that allow them to connect with their neighbors, to
enjoy parks, and to send their children to play outside. The land gifts of the former OAB
properties along with multiple federal grants were intended to spur redevelopment that would
benefit the surrounding communities. Instead, the City and Port have decided to “double-down”
on the harmful activities that created the current conditions in West Oakland. The City and Port
have manipulated their decision-making processes to prevent public participation and avoid
costly mitigation investments that might interfere with such development. The October 4, 2016
approval is the latest in a string of decisions that, in purpose or effect, are destroying the vision
of a sustainable and healthy West Oakland that residents want to see, and forcing those residents,
mostly people of color, to either bear the disproportionate burdens or pack up and move
elsewhere.

D. Less Discriminatory Alternatives

Throughout the various actions outlined above, the City and Port have declined to accept
recommendations from either the community or expert agencies on process, analysis, and
mitigations. The following less discriminatory alternatives were available, and continue to be
available to both the City and Port:

1. The City and Port have the option and opportunity, but have continuously refused, to
engage the community in a meaningful process by which to receive and incorporate
their input, including their opposition to the Gateway and Oakland Global Logistics
Center development proposals, and the continued expansion of the Port’s activities.

Specifically, the City has the opportunity, but has refused, to send notifications regarding
each of its piecemealed construction and operation related approvals to all neighborhood
residents. The City has also failed to provide clear and consistent opportunities for
neighboring residents to provide their input regarding the City’s process for ensuring that
the immediate community health and safety concerns from its development approvals are
addressed.

8 Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kged.org/news/air-pollution-dispute-west-oakland-army-base/ (last accessed March
31, 2017); Katy Murphy, Pollution takes heavy toll on Bay Area children with asthma, The Mercury News
(February 9, 2013), available at http://www.mercurynews.com/2013/02/09/pollution-takes-heavy-toll-on-bay-area-
children-with-asthma/ (last accessed March 31, 2017).

% Grace Rubenstein, Air Pollution Controversy Swirls Around Oakland Army Base Development, KQED (May 6,
2014), available at https://ww?2 kqed.org/news/air-pollution-dispute-west-oakland-army-base/; See also City of
Oakland, West Oakland Specific Plan: Final Environmental Impact Report, p. 4-6 (May 2014), available at
http://www?2.0aklandnet.com/oakcal/groups/ceda/documents/report/0ak049140.pdf (last accessed April 4, 2017)
(“While West Oakland’s population has increased by nearly 2,000 people between 1990 and 2010 (at a rapid rate of
15%), the African American population of West Oakland has declined by nearly 5,000 people during the same time
period.”).
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The City and Port also have the opportunity, but have refused, to post project-related
approval documents at the various community organizations, institutions and gathering
places around West Oakland, including but not limited to: the West Oakland Senior
Center, city libraries, the West Oakland Youth Center and the Hoover Resident Action
Council. The City has also refused to require the developers, Prologis/CCIG, to do the
same.

The City has also consistently refused, despite being urged by various state, local, county
and federal agencies, to convene a transparent interagency and community inclusive
process by which to develop and implement a comprehensive assessment of the impacts
caused by its land-use and development decisions at the Port and OAB and to both
established and implement an updated mitigation, monitoring and reporting program that
considers the level and extent of the full Gateway and Oakland Global Logistics Center
and expanded Port operations.

2. The City has the option, but refuses, to consider the effects of the full operation of the
Prologis and CCIG development of all three Gateway sub-areas prior to issuing its
piecemealed approvals. The City and Port also have the option to update their analysis
of impacts instead of relying on the outdated 2002 analyses for a redevelopment plan
that was drastically different than the current development plans and approvals before
the City.

3. The City and Port have had numerous opportunities, but have refused, to develop, or
require the development of, a meaningful emissions reduction plan based on an
accurate and updated assessment of the current and foreseeable levels of increased
freight transport and other heavy infrastructure, maritime, shipping, distribution,
storage and Port-related activities occurring at and along the Port and OAB including
increases in rail and maritime emissions that are inconsistent with existing rail and
maritime emission reduction standards.

4. The City and Port have had the option, but have failed, to produce or, at a minimum,
require, a comprehensive truck management plan to address impacts from growing
freight activities on the community of West Oakland.®*

Specifically, both the City and Port have had the opportunity to, but have refused, to
develop any requirements for zero-emission technologies at OAB or the Port, which
would alleviate some of the air pollution impacts of additional truck traffic in and near
West Oakland neighborhoods. They have also refused to require stricter limits (e.g. two
minute limits) on diesel truck idling times to address existing health burdens affecting
West Oakland residents, and in particular school children throughout West Oakland.

° The Port’s approval a drayage truck management plan for the Port fails to address the impacts that increased
truck traffic has on the Port-adjacent roadways and trick traffic problems on off-Port property, e.g., the West
Oakland community.
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The City and Port also have the opportunity but refuse to require plug-in infrastructure as
a design feature of all construction, for the Gateway and Oakland Global Logistics Center
development to minimize emissions specifically caused by highly polluting refrigerated
truck units serving the new Gateway developments.

The City and Port have also had the opportunity, but have refused, to engage in the
planning, implementation and enforcement of Truck hauling routes that are designed to
minimize community exposures to emissions, fugitive dust, potential hazardous
materials, vibrations and traffic safety issues.

Both the City and Port have had the opportunity, but have refused, to enforce parking
restrictions throughout the West Oakland residential community. The City has similarly
refused to develop or require an enforceable West Oakland Truck Route as a part of its
approved construction management Plan for the Northeast Gateway project, or as part of
its ongoing approvals for the larger Gateway or Oakland Global Logistics Center project.

Both the City and Port have also had numerous opportunities, but have refused, to accept
or apply for additional funding to support targeted emission reduction efforts at the Port,
OAB and throughout West Oakland.

5. In large part due to their failure to require either a comprehensive truck management
plan, or a meaningful emission reduction plan, both the City and Port have similarly
refused to mitigate the negative air quality and resulting health impacts or other
disruptions and adverse effects on the quality of life of West Oakland residents,
caused by the continued increase in truck traffic to and from the Port and the OAB
Gateway/Oakland Global Logistics Center properties.

VI.  Relief
Complainant requests that the DOT Departmental Office of Civil Rights and the EPA
Office of Civil Rights accept this complaint and investigate whether the City and Port have
violated Title V1 of the Civil Rights Act and its implementing regulations, and indeed whether
they continue to violate Title VI of the Civil Rights Act.
I
I
I
I
I

I
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Complainant further requests that the City and Port be brought into compliance by: (a)
requiring the City to withdraw its approvals of the Gateway construction management plans
unless and until the City conducts a full review of the construction and long-term operation of all
of the Gateway areas, and unless and until the City engages the surrounding community in a
meaningful process by which to incorporate their input into new mitigation measures, emission
controls, and conditions of approval for the development of the Gateway projects; (b) requiring
the Port to coordinate with the City to develop a truly comprehensive truck management and Port
emission reduction plan; and (c) Conditioning all future grants and awards from both EPA and
DOT to both the City and Port on adequate assurances that the actions of both recipients will
comply with Title VI as detailed above.

Sincerely,

Yana Garcia
Paul Cort
Attorneys for West Oakland Environmental Indicators Project

Adenike Adeyeye
Research and Policy Analyst

Earthjustice

50 California Street, Suite 500
San Francisco, CA 94111
ygarcia@earthjustice.org
pcort@earthjustice.org
adeyeye@earthjustice.org
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A &)

U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

Ms. Yana Garcia

Mr. Paul Cort

Ms. Adenike Adeyeye
Earthjustice

50 California Street

Suite 500

San Francisco, CA 94111

Re:  Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Ms. Garcia, Mr. Cort, and Ms. Adeyeye:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO
have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:
1.  Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval

of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2]

Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the recipients, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide the recipients with an opportunity to make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-
iii).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the recipients in the near
future to discuss potential interest in informal resolution, including ADR. For a more detailed
explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite you to
review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final _epa ogc ecrco_crm_january 11_2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.





Ms. Garcia, Mr. Cort, and Ms. Adeyeye

Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,

Charles E. James, Sr.
Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CcC.

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration

LLE DS

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency
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U.S. Department of Transportation U.S. Environmental Protection Agency
Office of the Secretary of Transportation External Civil Rights Compliance Office
Office of General Counsel

July 18, 2017

The Honorable Libby Schaaf
Mayor, City of Oakland
Oakland City Hall

1 Frank H. Ogawa Plaza
Oakland, CA 94612

Michael Colbruno

President

Board of Port Commissioners
Port of Oakland

530 Water Street

Oakland, CA 94607

Re: Notification of Acceptance for Investigation of Administrative Complaint (DOT#
2017-0093, EPA File Nos. 13R-17-R9 (City of Oakland) and 14R-17-R9 (Board of
Port Commissioners and Port of Oakland))

Dear Mayor Schaaf and Mr. Colbruno:

This is to notify you that the U.S. Department of Transportation (DOT), Departmental Office of
Civil Rights (DOCR), and the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), have accepted for investigation the complaint filed by
Earthjustice on behalf of West Oakland Environmental Indicators Project (Complainant) against
the City of Oakland (City) and the Board of Port Commissioners and Port of Oakland (the Board
and Port are collectively referred to as the Port). The complaint was received on April 5, 2017,
and alleges violations of Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing
regulations, including Title VI regulations administered by DOT (49 C.F.R Part 21) and EPA (40
C.F.R. Part 7).

Pursuant to DOT’s and EPA’s nondiscrimination regulations, DOCR and ECRCO conduct
preliminary reviews of administrative complaints received for acceptance, rejection, or referral to
the appropriate agency. See 49 C.F.R. § 21.11(c) and 40 C.F.R. § 7.120(d)(1). Complaints must
meet the Agencies’ jurisdictional requirements to be accepted for investigation. See 49 C.F.R.

§ 21.11(c) and 40 C.F.R. §§ 7.15 and 7.120(b). After careful consideration, DOCR and ECRCO





Mayor Schaaf and Mr. Colbruno

have determined that the complaint meets the jurisdictional requirements of both Agencies, and
therefore the complaint will be jointly investigated.

Accordingly, the investigation will focus on:

1. Whether the City’s and Port’s October 4, 2016, approval and/or involvement in approval
of a construction management plan and permission for ground-breaking on the Northeast
Gateway development project site of the Oakland Army Base subjects the residents of
color of West Oakland (predominantly black, Latino, and Asian) to discrimination on the
basis of race, color or national origin in violation of Title VI of the Civil Rights Act of
1964 and DOT’s and EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R.
Part 7, respectively.

2. Whether the City’s and Port’s methods, including their public participation processes, for
approving and authorizing new development and expanded activities at the Port of
Oakland and Oakland Army Base subject the residents of color of West Oakland
(predominantly black, Latino, and Asian) to discrimination on the basis of race, color or
national origin in violation of Title VI of the Civil Rights Act of 1964 and DOT’s and
EPA’s implementing regulations at 49 C.F.R. Part 21 and 40 C.F.R. Part 7, respectively.

The investigation will be conducted in accordance with DOT’s External Civil Rights Complaint
Processing Manual and EPA ECRCO’s Case Resolution Manual. The decision to investigate
the issues above does not constitute a decision on the merits of the complaint. DOCR and
ECRCO are neutral fact-finders and will begin a joint process to gather the relevant information,
discuss the matter further with you (or your designee) and the Complainant, as appropriate, and
determine next steps utilizing the Agencies’ internal procedures. In the intervening time, DOT
and EPA will provide you with an opportunity to make a written submission responding to,
rebutting, or denying the issues that have been accepted for investigation within thirty (30)
calendar days of receiving a copy of the letter. See, e.g., 40 C.F.R. § 7.120(d)(1)(ii-ii1).

This does not foreclose resolution of matters raised in the complaint through informal resolution,
including alternative dispute resolution (ADR). Both DOT’s and EPA’s nondiscrimination
regulations provide that DOCR and ECRCO will attempt to resolve complaints informally
whenever possible. 49 C.F.R. § 21.11(d); 40 C.F.R. § 7.120(d)(2). Accordingly, DOCR and
ECRCO are willing to discuss, at any point during the process, offers to informally resolve the
complaint. We may also be contacting both you (or your designee) and the Complainant in the
near future to discuss potential interest in informal resolution, including ADR. For a more
detailed explanation of DOCR’s and ECRCO’s complaint and resolution processes, we invite
you to review DOCR’s External Civil Rights Complaint Processing Manual, available at
https://www.transportation.gov/sites/dot.gov/files/docs/externalcomplaintmanual-final _1.pdf,
and ECRCO’s Case Resolution Manual, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 _2017.pdf.

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights





Mayor Schaaf and Mr. Colbruno

protected by the civil rights requirements that we enforce. See 49 C.F.R. § 21.11(e) and 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint

with DOCR and ECRCO.

Please do not hesitate to contact Ryan Fitzpatrick, Lead Civil Rights Analyst in DOT’s DOCR,
or Ericka Farrell, Case Manager in EPA’s ECRCO, with any questions about the investigation.
Mr. Fitzpatrick can be reached at (202) 366-1979, or ryan.fitzpatrick@dot.gov. Ms. Farrell can
be reached at (202) 564-0717, or farrell.ericka@epa.gov.

Sincerely,
i

Charles E. James, Sr.

Director

Office of the Secretary of Transportation
Departmental Office of Civil Rights
U.S. Department of Transportation

CC:

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 9

Kenneth Redden
Acting Assistant General Counsel
Civil Rights and Finance Law Office

Lauren Brand

Associate Administrator

Office of Intermodal System Development
Maritime Administration

Daryl Hart

Director

Office of Civil Rights
Maritime Administration
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Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

U.S. Environmental Protection Agency















Harrison, Brenda

From: Temple, Kurt
Sent: Wednesday, April 12, 2017 12:15 PM
To: Harrison, Brenda

Subject:

From:
Sent: Tuesday, April 11, 2017 7:48 AM
To: Temple, Kurt <Temple.Kurt@epa.gov>

Subject_MERRIAM ,KANSAS 66203

ACE HOUSE PAINTING -WAREHOUSE
AREA

e SO I AN

SEE PAINT TRAILER DUMPSTER IN FROUNT OF WAREHOUSE.
Sent from Mail for Windows 10





Harrison, Brenda

From: Temple, Kurt
Sent: Wednesday, April 12, 2017 12:16 PM
To: Harrison, Brenda

Subject: (6) ©)-Privacy]

(D) (6) - Privacy

Sent: Tuesday, April 11, 2017 9:57 AM
To: Temple, Kurt <Temple.Kurt@epa.gov>
Subject: FW: Request Confirmation

Latest submitter to tracker

Sent from Mail for Windows 10

From: Code Enforcement

Sent: Sunday, April 9, 2017 5:37 AM
To:

Subject: Request Confirmation

Thank you for your request!

Here is what we have on file.

Zoning Violation
SUBMITTER

Code Enforcement
3

RequestTracker Community MERRIAM, KS 66203
Development

4/9/2017 5:37 AM CONTACT

weos: RN

REQUEST DETAILS

(D) (6) - Privacy |
MERRIAM, KANSAS 66203

#2416

JUNK YARD STORAGE FOR ACE HOUSE PAINTING BACK AREA AND
WAREHOUSE HASART AREA IN AND OUT SIDE OF WAREHOUSE. PAINT

AND CIMICALS STORAGE.





N/A

email










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
NP STap WASHINGTON, D.C. 20460
14 L pno‘éf\
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¥ agenct

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 12,2017

Return Receipt Requested In Reply Refer to:

Certified Mail #:_ EPA File Nos: 15X-17-R7

Merriam, KS 66203
Re: Acknowledgement of Receipt of Electronic Correspondence

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your electronic correspondence on April 11,
2017, regarding the Ace House Painting Company’s warehouse storage practices. Based on our
initial review, the issues you have raised do not appear to fall within ECRCQO’s legal authority.
However, we believe that the City of Merriam’s Community Development Department’s Code
Enforcement Officer at (913) 322-5520 may be able to assist you.

For your information, ECRCO is responsible for enforcing several civil rights laws which,
together, prohibit discrimination on the basis of: race, color, or national origin (including on the
basis of limited-English proficiency); sex; disability; and age, by applicants for and recipients of
federal financial assistance from EPA.

If you believe you have been discriminated against by an EPA recipient in violation of the civil
rights laws identified above, please contact us at:

U.S. Environmental Protection Agency
Office of General Counsel

External Civil Rights Compliance Oftice
1200 Pennsylvania Avenue, NW

Mail Code: 2310A

Washington, DC 20460

(202) 564-3316 (voice)





Please see the attached brochure for additional information. If you have any questions, please
contact me by telephone at (202) 564-7299 or by email at temple.kurt@epa.gov.

cCl

Kenpeth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Mike Brincks

Assistant Regional Administrator
Deputy Civil Rights Official

US EPA Region 7

Sincerely,

AT

Kurt Temple

Senior Advisor

External Civil Rights Compliance Office
Office of General Counsel










April 25,2017

Lilian Dorka

Acting Director

External Civil Rights Compliance Office

Betsy Biffl

Civil Rights and Finance Law OFfice

Office of General Counsel

U.S. Environmental Protection Agency Headquarters

William Jefferson Building

1200 Pennsylvania Avenue, N.W.

Mail Code 1201A

Washington, D.C. 20460

Re:  Title VI Civil Rights Complaint and Petition for Relief or Sanction —

Alabama Department of Environmental Management Permitting of
Stone’s Throw Landfill in Tallapoosa County, Alabama, EPA File No.
6R-03-R4

Dear Director Dorka and Ms. Biffl:

This letter has two purposes. First, it follows up on a January 19, 2017 phone call regarding
the status of the investigation into allegations raised in the 2003 complaint filed by the Ashurst
Bar/Smith Community Organization (“ABSCO,” or the “Complainant”) against the Alabama
Department of Environmental Management (“ADEM”) under Title VI of the Civil Rights Act of
1964 (“Title VI”). Though External Civil Rights Compliance Office (“ECRCQO”) staff provided
information about ECRCO’s investigation during the call, the opportunity for a full discussion was
limited, and by emails dated January 19th and 23rd, counsel for complainants Leah Aden and
Marianne Engelman Lado asked for more information about the investigation and time to provide
additional evidence. We have not received additional information, and we thus write without the
benefit of greater clarity on the reasoning outlined during that call. In this letter, we aim to clarify
two issues that arose during the January 19, 2017, including ECRCQO’s interpretation of ABSCO’s
disparate impact claim and a factual assumption made in favor of ADEM. We also raise a new Title
VI claim relating to the February 10, 2017 permit renewal of Stone’s Throw Landfill.

Based on our understanding, ECRCQO’s analysis of ABSCO’s disparate impact claim

seemed based on both a mistaken legal belief and an unfounded factual assumption. As to the legal

question, there seemed to be a belief that a finding of discrimination depended on the existence of





an independent obligation under state law requiring ADEM to evaluate whether the permit sought
by Stone’s Throw Landfill had a disparate impact. However, ADEM’s obligation to evaluate
whether the permit had an unjustified disparate impact springs from Title VI of the Civil Rights Act
of 1964 and EPA’s implementing regulations, 40 C.F.R. Part 7. Of course, procedural irregularities
such as the failure to conduct an analysis required by state law may be evidence of discrimination.
As to the factual assumption, ECRCO seems to be making an assumption that the Tallapoosa
County Commission (“TCC”) must have evaluated racial demographics in considering the relevant
Solid Waste Management Plan (SWMP) because it was legally obliged to do so. Clearly, an
investigation should not assume compliance with the law. Ultimately, though, ABSCO claims that
the permit had an unjustified disparate impact on the basis of race, and Complainants ask EPA to
make a finding of discrimination or continue its investigation and—to that end—provide ABSCO
with an opportunity to collect and submit further evidence.

Some of these questions are issues of fact: did the Tallappoosa County Commission in fact

analyze whether granting or renewing permits to Stone’s Throw Landfill had a disparate impact on

the basis of race? Is there any evidence for the assumption that ECRCO seems to be making?

Since our January conversation we have been trying to obtain County Commission Records and

have submitted public disclosure requests to make sure complainants — and EPA — have the full

record. In the interests of time, however, we are submitting this letter, and will supplement the
record once we receive additional factual information.

Second, this letter raises a new Title VI claim against ADEM. On February 22, 2017,
ADEM granted an application to renew the Landfill’s permit until 2022—once again, without
conducting a demographic analysis or otherwise considering whether the permit or its terms have an
unjustified disproportionate impact on the basis of race in violation of the law. ADEM’s failure and
disregard for the mandates of Title VI and EPA’s regulations is all the more egregious given that
ADEM is currently the subject of a civil rights complaint because of the adverse disparate impacts

of this very facility, and that ABSCO raised concerns about civil rights compliance during the
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permitting process. ABSCO filed comments on November 17, 2017, which stated, among other
things:

ABSCO maintains that ADEM’s grant of [the] current application

would violate civil rights laws, regulations, and guidance. Indeed, the

Tallapoosa County Commission’s siting of the Landfill in the Ashurst

Bar/Smith community and the various permits granted to the Landfill

by ADEM have had and will continue to have an adverse,

disproportionate, and unjustified impact on the 98% Black population

that lives in closest proximity to the Landfill.
Attached please find ABSCO’s comments, attached as Exhibit A. We urge EPA to find that
ADEM’s decision to permit the Stone’s Throw Landfill in the heart of the historic African-
American community of Ashurst Bar/Smith, without adequate protections for the health and well-
being of the community, will have an unjustified disparate impact on African Americans in

violation of Title VI of the Civil Rights Act of 1964 and EPA’s implementing regulations, 40 CFR

Part 7.

I. ABSCO?’s Claim Arises Under Title VI Federal Law Which Prohibits Discrimination, Not
State Law Requirements

A. The Complaint alleges that ADEM imposed racially disparate harms on the Ashurst

Bar/Smith community.

ABSCO’s Complaint alleges that ADEM administered its solid waste permitting program in
a manner that failed to prevent, and imposed, a wide range of racially disparate harms on the
residents of the Ashurst Bar/Smith community. First, the Complaint alleges that by failing to
consider socioeconomic factors before issuing a permit renewal approval for the Landfill, ADEM
engaged in a method of administering its program that had a discriminatory effect; and second, that
the operation of the permit under the permit granted by ADEM has a disproportionate and adverse
impact on the basis of race.

EPA agreed to investigate these allegations in a September 7, 2005 letter accepting the

Complaint for investigation. EPA combined the two prongs of ABSCO’s disparate impact claim,





and articulated the allegations thus: “ADEM’s failure to require the Tallapoosa County Commission
to properly use the siting factors in the EPA June 2003 Title VI Investigative Report has created a
discriminatory effect for the African-American citizens since most of Tallapoosa County’s
municipal solid waste landfills are located in their communities.” EPA agreed to investigate both

ADEM’s failure to require the Tallapoosa County Commission (“TCC”) to use siting factors that

consider social and economic impacts (as EPA recommended in EPA’s June 2003 Title VI
Investigative Report (“Yerkwood Report)”); and the discriminatory effect that failure imposed on

African-Americans in the Ashurst Bar/Smith community.

In the “Yerkwood Report”, EPA presciently stated that “the potential failure to consider
safety or socio-economic impacts could lead to ADEM-permitted landfills that have an adverse
disparate impact” on groups protected by Title VI. Yerkwood Report at 97. Indeed; this is exactly
what happened with the permitting of the Landfill in the Ashurst Bar/Smith community.

As a starting point, the Complaint raises two interlocking claims of racially disproportionate
harms that rest on Title VI and EPA’s implementing regulations, and stem from ADEM’s failure to
require TCC to consider SES factors:

First, the Complaint alleged that ADEM administered its solid waste management
permitting program for the residents of Ashurst Bar/Smith in a manner that failed to prevent—and
increased the risk of—racially disparate harms. This included ADEM’s failure to provide an
adequate opportunity for comment, id. at 5; ADEM’s failure to ensure that TCC considered
statutorily required SES factors in approving the Permit, id. § 34; and ADEM’s failure to
“undertake additional and independent analyses of such impacts during the State permitting phase
for a facility if necessary,” id. (quoting Yerkwood Report at 94).

Second, the Complaint alleged a broad range of racially disproportionate harms caused by
the landfill, including water runoff, Letter from unnamed individual to redacted recipient 9§ 8 (Sept.
3, 2003) (attached hereto as Exhibit 2); heavy truck traffic and unsafe road conditions, id. at 9 10-

14; proliferation of insects, rodents, and wild dogs that may serve as carriers of disease, id. at 9] 16;
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contamination of wetlands, natural springs, and groundwater, id. at 49 17, 25; negative effects on
gardens and livestock, id. at § 18; high methane gas emissions, id. at § 19; and displacement of
landowners, id. at q 28. The Complaint cited census data to demonstrate that these harms have a
disparate effect on African-Americans, noting that the community that surrounds the Landfill was
98% Black and that the communities serviced by the Landfill were 74% white. The Complaint
questioned ADEM’s racially disproportionate imposition of the burdens of waste disposal on the
Ashurst Bar/Smith community:

Tallapoosa County is a majority white county why is the African-American

population bearing the burden for waste disposal in this county? The continued

failure of the Commission to comply with Title VI in preventing a disparate impact

on majority African-American communities (protected communities by EPA Part 7
regulation) only concerns us more that ADEM . . . are not performing its duties . . .

Id. at 9 32.

In sum, the Complaint contains claims under Title VI that ADEM failed to administer its
solid waste management program in a manner that prevents racially discriminatory effects, and the
occurrence of such racially discriminatory impacts.

B. Title VI prohibits methods of administration that fail to prevent racially disparate harms
and state actions that cause racially disparate harms.

Title VI and EPA’s implementing regulations prohibit ADEM from administering its
programs and siting facilities in a manner that has unjustified racially disproportionate adverse
impacts. Title VI provides that “[n]o person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. §
2000d. Section 602 of Title VI authorizes each federal agency to promulgate implementing
regulations or issue generalized administrative orders that specify how the agency will determine
whether recipients of federal funds are engaging in racially discriminatory practices prohibited by
Title VI. Id. at § 2000d-1. Pursuant to these regulations, EPA promulgated implementing

regulations for Title VI:





A recipient shall not use criteria or methods of administering its program or activity

which have the effect of subjecting individuals to discrimination because of their

race, color, national origin, or sex, or have the effect of defeating or substantially

impairing accomplishment of the objectives of the program or activity with respect

to individuals of a particular race, color, national origin, or sex.

40 C.F.R. § 7.35(b) (2016) (emphasis added). EPA’s implementing regulations impose a number of
requirements on recipients of EPA funds, including, first, recipients must not impose racially
disproportionate harms, and second, recipients must not “defeat[] or substantially impair[]” the
objectives of such programs or activities in a racially disproportionate manner.

Recent 2017 EPA guidance re-emphasized the prohibition against disparate impact. As
EPA’s own External Civil Rights Compliance Office Complaince Toolkit states, “EPA's regulations
clearly state that prohibitions against discriminatory conduct, whether intentional or through facially
neutral means that have a disparate impact, apply to a recipient, whether committed directly or
through contractual or other arrangements.” U.S. EPA's External Civil Rights Compliance Office
Compliance Toolkit ("Toolkit"). EPA’s implementing regulations unequivocally apply to ADEM, a
recipient of federal EPA funding as defined in 40 C.F.R. § 7.35(¢c). See also S. Camden Citizens in
Action v. N.J. Dep’t of Envtl. Mgmt., 145 F.Supp.2d 446, 476 (D.N.J. 2001). Therefore, ADEM’s
administration of its solid waste management program should be evaluated according to the racially

disproportionate harms imposed on the residents of Ashurst Bar/Smith.

C. ADEM Has Title VI Obligations Regardless of Alabama State Law.

Compliance with state law requirements is not a defense to a Title VI complaint. Title VI
imposes obligations under federal law and Title VI and EPA’s implementing regulations clearly
contemplate that even if ADEM’s permitting process for the Landfill were compliant with Alabama
law, EPA can still find ADEM in violation of Title VI. As discussed in Section 1.B, the statutory
language of Title VI prohibits discrimination as defined by federal law, and nothing in Title VI
requires the Complainant to demonstrate a violation of state law requirements, such as those

enumerated in the Solid Waste Disposal Act (‘SWDA”) and its implementing regulations, to prove a

Title VI violation. Nothing in Title VI allows ADEM to invoke its compliance with state law





requirements as a defense to a Title VI complaint. In fact, EPA’s implementing regulations for Title
VI, reproduced in Section 1.B, clearly prohibit state actions that are racially discriminatory even if
they were otherwise consistent with state law “criteria or methods of administ[ration]”. 40 C.F.R. §
7.35(b) (2016).

EPA’s focus on state procedures—namely, ADEM and TCC’s establishment of state and
local SWDAs in the early 1990s—undermines Title VI in two ways. First, the permit modification
challenged in the Complaint took place in 2003, about a decade after TCC and ADEM had
established their SWMPs. Allowing ADEM to defend itself against a Title VI claim by pointing to a
causally and temporally distant SWMP process ignores the essence of the Complaint: the
unbearable adverse effects of the Landfill that the Ashurst Bar/Smith community endures every day.

Second, EPA’s interpretation is inconsistent with the “general . . . application and national . .
. scope” of the 1964 Civil Rights Act. H.R. Rep. No. 88-914, at 18 (1963). This framework was
established for a remedial purpose, because “it ha[d] become increasingly clear that progress has
been too slow and that national legislation is required to meet a national need.” Id. As the United
States Commission on Civil Rights noted in a 1963 report that helped drive contemporary
legislative efforts, many states were complicit in discrimination across a wide array of government
functions including education, employment, housing, the administration of justice, and the
provision of health facilities and services. See U.S. Comm’n on Civil Rights, Civil Rights *93: 1963
Report of the United States Commission on Civil Rights (1963). Against this backdrop, Title VI
was designed to prohibit such discrimination “wherever Federal funds go to a State agency which
engages in racial discrimination” and “insure the wuniformity and permanence to the
nondiscrimination policy.” 110 Cong. Rec. 6544 (statement of Sen. Humphrey). Simply, Title VI
applies uniformly to discriminatory actions throughout the United States, regardless of whether

states approve such actions.





For these reasons, we urge EPA to center its investigation on the discriminatory harms
alleged in the Complaint and ADEM’s abject failure to administer its solid waste permitting
program in a manner that prevents or mitigates such harms.

D. ADEM has plenary authority over waste permitting in Alabama, vesting ADEM with
the authority to secure Title VI compliance in Alabama.

ADEM has consistently relied on Alabama state law to disclaim authority over the

Tallapoosa County Commission’s (TCC) siting decisions relating to landfill permitting and absolve

itself of its Title VI obligations. In particular, ADEM has consistently averred that the agency has
no authority to consider socioeconomic factors, including disparate racial impacts, when making
permit decisions. For example, in its response to comments for the February 22, 2017 permit
renewal, ADEM stated that “it does not site landfills, the local host government approves siting . . .
as did the Tallapoosa County Commission . ... ADEM . .. only permits the operation of landfills
in the State.” Ala. Dep’t of Envtl. Mgmt., Summation of Comments Received and Response-to-
Comments: Proposed Stone’s Throw Landfill Renewal Permit 62-11, at 6 (Feb. 10, 2017). ADEM
also stated, “the governing body of a county or municipality has the responsibility and authority to
assure the proper management of solid wastes generated in its jurisdiction in accordance with its
Solid Waste Management Plan.” Id. at 12.

It appears that ADEM’s statements may be an attempt to claim that TCC is the only state
actor with Title VI obligations relating to the Landfill. However, ADEM’s limited view of its
authority has no reasonable basis in Alabama law. ADEM holds plenary authority over an
integrated solid waste disposal planning and permitting program that regulates nearly every aspect
of solid waste disposal in Alabama. The SWDA makes clear that Alabama does not bifurcate duties
relating to solid waste management between the state and local governing bodies. Rather, SWDA
expresses a “legislative purpose” of “comprehensive local, regional, and state planning,” Ala. Code

§ 22-27-41, and a “legislative intent” “to develop an integrated system” in which the state and local





governing bodies work together to manage waste, id. § 22-27-42. Within this framework, ADEM

holds broad supervisory powers:

a

a

First, ADEM has “primary regulatory authority” over solid waste management in Alabama
as “necessary to enforce the requirement and purposes of [SWDA].” Id. § 22-27-9; see also
id. § 22-27-7 (conferring regulatory authority upon ADEM); id. § 22-27-11 (authorizing
ADEM to issue administrative orders and initiate civil actions to enforce the SWDA and its
regulations); id. § 22-27-12(1) (conferring regulatory authority upon ADEM).

Second, ADEM may deny permit applications based on noncompliance with SWDA, its
implementing regulations, or federal law. Id. § 22-27-12(2) (“The department may condition
the issuance of a permit for any solid waste management or materials recovery facility upon
the facility being consistent with applicable rules as are necessary to carry out the intent of
this article and the department's responsibilities under this article. Permits shall be issued for
a period of time based on design life of the facility and may include renewal periods as
determined by rules and not inconsistent with federal law.”); see also id. § 22-27-3(a)
(requiring county commissions to “make available . . . disposal facilities for solid wastes in
a manner acceptable to the department”); i1d. § 22-27-5(b) (clarifying that approval of
ADEM is “in addition to other approvals which are necessary,” such as approvals by county
commissions).

Third, local governing bodies like TCC are required to consider “[t]he social and economic
impacts of a proposed facility on the affected community.” 1d. 22-27-48(a). As ADEM has
the authority to deny permit applications based on noncompliance with the SWDA, ADEM
may deny permit applications for failing to consider demographic factors including disparate
impact.

Fourth, ADEM has the authority to revoke permits for “good cause.” This “good cause”
includes disparate impacts caused by facilities such as the Landfill. Id. § 22-27-5(c) (“Such

permit shall be based upon performance and may be revoked for cause, including failure to





perform under the provisions of this article and regulations adopted under authority of this

article.”).

Moreover, this interpretation of ADEM’s authority is consistent with the EPA’s
interpretation presented in the Yerkwood Report. Yerkwood Report at 94-96. Given ADEM’s
broad powers and “primary regulatory authority” over solid waste permitting in Alabama, ADEM
cannot shirk its Title VI obligations by claiming that it has insufficient authority over a permit that
is issued in its name.

E. The Yerkwood Report supports the claims in the Complaint.

In the January 29 phone call, EPA appeared to place weight on the non-binding nature of the
Agency’s recommendations in the Yerkwood Report. Although the Yerkwood Report was non-

binding, the Complainant’s claims do not depend on whether the Yerkwood Report

recommendations are binding. As we explained in Sections 1.A and 1.B, the Complaint rests on two
Title VI claims that are independent of the Yerkwood Report.

Furthermore, EPA’s findings in the Yerkwood Report do not estop the claims in the
Complaint. EPA did not find a disparate racial impact in the Yerkwood Report partly because two
of the Alabama landfills investigated in the Yerkwood Report—Florence Landfill in Lauderdale
County and Pineville Landfill in Walker County—were not located in communities with a
disproportionate number of of Black residents in comparison to the reference group. In contrast, tthe
Ashurst Bar/Smith community is approximately 98% African-American, presenting a very different
case for EPA.

In fact, in the Yerkwood Report, EPA examined ADEM’s permitting process for landfills
and expressed grave concerns about the absence of civil rights protections. EPA notably stated that
“the potential failure to consider safety or socio-economic impacts could lead to ADEM-permitted
landfills that have an adverse disparate impact” on groups protected by Title VI. Yerkwood Report
at 97. It turns out that EPA was indeed correct: the harms suffered by the residents of Ashurst

Bar/Smith are proof positive that EPA’s concerns were well-founded.

10





11. EPA Should Continue Its Investigation To Determine Whether a Disparate Impact
Analysis Was Conducted for the Landfill, and To Assess the On-the-Ground Harms Imposed
on the Ashurst Bar/Smith Community.

EPA seems to be making two unwarranted factual assumptions in favor of ADEM and TCC.
It appears that, with no evidence, EPA has inferred that ADEM and TCC evaluated demographic
factors under the theory that as governmental agencies, ADEM and TCC would act in ways
consistent with state law. Both assumptions are factually unsubstantiated. In addition, assuming
good-faith behavior by ADEM and TCC in an investigation of an allegation of discrimination
subverts the remedial and protective purposes of Title VI. Due to the lack of factual clarity, we ask
EPA to continue its investigation into the facts and offer the Complainant with an opportunity to
collect and submit further evidence.

EPA assumes that since Alabama law requires local Solid Waste Management Plans

(“SWMPs”) to account for socioeconomic (“SES”) factors, Ala. Code § 22-27-45(a), TCC’s local

SWMP for Tallapoosa County must have accounted for SES factors, including the possibility that
Black residents of the Ashurst Bar/Smith community would bear disproportionate racial harms.
Moreover, EPA also seems to assume that if the local SWMP for Tallapoosa County had accounted
for SES factors, the Landfill’s host agreement and permits must have also taken into accounted
those SES factors and racially disparate harms.

EPA seems to have treated both assumptions as reasonable inferences based on the
requirements of Alabama’s solid waste management laws and regulations. We disagree with this
investigative approach. On information and belief, ADEM has steadfastly refused to conduct
demographic analyses of MSW facilities in Alabama including the Landfill in Tallassee. Moreover,
to our knowledge, there is no evidence that the TCC has conducted such an analysis, neither in the
process of creating its local SWMP or while permitting the Landfill."

EPA’s investigation should be based on evidence, not assumptions in favor of ADEM. As

discussed in Section 1.C, Title VI was created to protect against both intentional and unintentional

! Complainants’ ongoing investigation of the county SWMP and permit process has found no
evidence that TCC conducted such analyses.
11





state discrimination on the basis of race and ethnicity, and the history of the race discrimination is
particularly significant for Black communities such as Ashurst Bar/Smith, which was founded by
newly freed slaves and whose members have historically experienced intense discrimination by
state authorities. Such instances of discrimination often involve asymmetries in information
between the victims of discrimination and state decision-makers. Inferring compliance with Title VI
from an absence of information tilts the scales in a way that is neither authorized by the history of
enforcement of the Civil Rights Act and its regulations across agencies nor consistent with its basic
civil rights principles.

1I1. ADEM violated Title VI by renewing the Landfill’s permit on February 10, 2017.

In continued violation of Title VI, ADEM renewed the Solid Waste Disposal Facility Permit
for the Landfill on February 10, 2017. Before issuing the permit renewal, ADEM did not, to our
knowledge, address any of the Title VI allegations ABSCO formerly levied against it. Instead,
ADEM’s failure to conduct a disproportionality assessment to analyze the social, economic, and
health consequences of the Landfill on the surrounding predominately Black Ashurst Bar/Smith
community again resulted in a disparate impact on African-Americans. Complainants respectfully
request that EPA consider this most recent Title VI violation in its ongoing investigation or open a
new investigation in response to this complaint.

To the extent that EPA treats this request as an independent complaint, the complaint meets
all jurisdictional requirements pursuant to EPA’s Title VI regulations. First, the complaint is in
writing. Second, the complaint alleges a cognizable claim; that is, ADEM’s method of
administration has an adverse disproportionate impact, and further, the permit renewal of the
Landfill results in a disparate impact on African-Americans in the Ashurst Bar/Smith community in
violation of Title VI and EPA regulations. To the extent that ADEM contends that it does not make
siting decisions, but rather, Tallapoosa County Commission is responsible, section 1.D and EPA’s

own Yerkwood Report make clear that ADEM nonetheless is responsible for ensuring compliance

12





with Title VI. Third, we are filing within 180 days of the February 10 permit approval. Fourth, we
are filing the complaint against ADEM, which is a recipient of federal funds.

ADEM continues to openly defy its obligation to abide by Title VI and EPA regulations. In
response to public comments related to civil rights, ADEM completely ignored the specific claims
of disparate impact. Instead, ADEM included a list of programs that the agency deems relevant,

ignoring the requirement that ADEM’s permit of the Stone’s Throw Landfill also be consistent with

Title VI and EPA regulations. Summation of Comments Received and Response-to-Comments
Proposed Stone’s Throw Landfill Renewal Permit 62-11 The sufficiency of Alabama’s
environmental justice and Title VI policies is subject for separate briefing, but even if they met
general requirements, they would not shield ADEM from accountability under Title VI for

discriminatory actions. ADEM’s response to the Comments submitted by the Complainant were

dismissive and non-specific. In addition, however, despite the outstanding civil rights complaint
regarding the previous permit granted to the facility by ADEM and the community’s continuing

concerns about compliance with Title VI, ADEM extended a set of variances for the Landfill that
exempt the Landfill from certain environmental requirements. ADEM determined that granting
these variances would not “unreasonably create environmental pollution.” Summation of Comments
Received and Response-to-Comments Proposed Stone’s Throw Landfill Renewal Permit 62-11.
Given the adverse impacts the primarily Black Ashurst Bar/Smith community is facing, these
variances are an additional slap in the face. ADEM’s continued abdication of its Title VI obligations
further the already-alleged discrimination perpetrated against Black residents of the Ashurst/Smith
Bar community.

Once again, ADEM failed to conduct any analysis of whether the permit would violate Title

VI and its regulations, and its action granting a permit to Stone’s Throw Landfill without adequate

protection for the health, welfare and environment of the community will have an unjustified

13





disproportionate impact on the basis of race. ADEM’s methods of administration and permitting

thus violate Title VI and its regulations.

Conclusion: EPA Should Make a Finding of Discrimination

The Ashurst Bar/Smith community has suffered racially disproportionate harms from a
Landfill that operates under an ADEM permit. This permit was granted with a deficient method of
administration that subjects Black residents of the Ashurst Bar/Smith community to racially
disparate harms. These allegations are supported by data about the siting of landfills in Tallapoosa
County, numerous declarations from community members, and ADEM and TCC’s failure to ever
conduct even a basic disparate impact assessment for the Landfill. On these bases, we respectfully
ask EPA to make a finding of discrimination. If EPA believes that there are gaps in the
administrative record that preclude a conclusive finding, we respectfully ask EPA to continue its
investigation and provide ABSCO with a meaningful opportunity to present further evidence so that
EPA can reach a fully informed decision.

Sincerely,

Marianne Engelman Lado
Visiting Clinical Professor of Law
Yume Hoshijima

Ama Francis

Student Clinicians

Environmental Justice Clinic

Yale Law School

127 Wall Street

New Haven, CT 06511

(203) 432-2184
Marianne.engelman-lado@ylsclinics.org
Yume.hoshijima@ylsclinics.org
Ama.francis@ylsclinics.org

Leah Aden

Senior Counsel

NAACP Legal Defense & Educational Fund, Inc.
1444 1 Street, NW

14





Washington, DC 20005
(202) 682-1300

Suzanne Novak

Jonathan Smith
Earthjustice

48 Wall Street, 19" Floor
New York, NY 10005
snovak(@earthjustice.org
Jjismith@earthjustice.org
212-845-4981

On behalf of the Ashurst Bar/Smith Community Organization
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May 18, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5737 EPA File No. 16R-17-R4

Marianne Engelman Lado
Visiting Clinical Professor of Law
Environmental Justice Clinic

Yale Law School

127 Wall Street

New Haven, Connecticut 06511

Certified Mail#: 7015 3010 0001 1267 5744
Leah Aden

Senior Counsel

NAACP Legal Defense & Educational Fund, Inc.
1444 Eye Street, N.W.

Washington, DC 20005

Certified Mail#: 7015 3010 0001 1267 5761
Suzanne Novak

Jonathan Smith

Earthjustice

48 Wall Street

19th Floor

New York, NY 10005

Re: Acceptance of Administrative Complaint 16R-17-R4

Dear Ms. Lado, Ms. Aden, Ms. Novak, and Mr. Smith:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Alabama Department of Environmental Management (ADEM) on
behalf of residents of the Ashurst Bar/Smith Community (ABSCO). In general, the complaint
alleges that ADEM discriminated on the basis of race against ABSCO residents in Tallapoosa
County, Alabama with respect to ADEM’s February 10, 2017 issuance of an operating permit
renewal for the Stone’s Throw Landfill (also known as Tallassee Waste Disposal Center, Inc.), in
Tallassee, Alabama, in violation of Title VI of the Civil Rights Act of 1964, as amended, 42





Ms. Marianne Engleman-Lado

Ms. Leah Aden

Ms. Suzanne Novak

Mr. Jonathan Smith Page 2

United States Code 2000d ef seq., the EPA’s nondiscrimination regulation found at 40 C.F.R.
Part 7.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts preliminary reviews of
administrative complaints received for acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation. First, it
must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a discriminatory act that
if trie, may violate EPA’s nondiscrimination regulation (e.g. an alleged discriminatory act based
on race, color, national origin, sex, age, or disability). Id. Third, the complaint must be filed
within 180 calendar days of the alleged discriminatory act, unless this time limit is waived for
good cause shown, See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly commitied the
discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that your complaint meets the jurisdictional
requirements stated above. First, the complaint is in writing. Second, the complaint alleges that
discrimination occurred, in violation of EPA’s nondiscrimination regulation. Third, the
complaint describes an alleged discriminatory act that occurred within 180 days of filing. And
finally, the complaint was filed against ADEM, which is a recipient of EPA financial assistance.

Accordingly, ECRCO will investigate the following:

1. Whether ADEM’s issuance of the February 10, 2017 operating permit renewal for the
Stones Throw Landfill discriminated against the predominantly African-American
residents of the Ashurst Bar/Smith community on the basis of race in violation of Title VI
of the Civil Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

2. Whether ADEM’s method of administering its Solid Waste Disposal permitting program
subjects the predominantly African-American residents of the Ashurst Bar/Smith
community to discrimination on the basis of race in violation of Title VI of the Civil
Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCO s a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and ADEM, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide ADEM with an opportunity to
make a written submission responding to, rebutting, or denying the issues that have been
accepted for investigation within thirty (30) calendar days of receiving their copy of the letter.

EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO is willing to





Ms. Marianne Engleman-Lado

Ms. Leah Aden

Ms. Suzanne Novak

Mr. Jonathan Smith Page 3

discuss, at any point during the process, offers to informally resolve the subject complaint.
ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as described
at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-resolution-
resolving-title-vi. ECRCO may also contact the recipient to discuss its interest in entering into
informal resolution discussions. We invite you to review ECRCO’s Case Resolution Manual for
a more detailed explanation of ECRCO’s complaint resolution process, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco_crm_january_11_2017.pdf.

We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Jonathan Stein, Case Manager at 202-564-2088

(Stein.Jonathan@epa.gov).
Sincerely,

Lilian S. Dorka
Director, External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official

U.S. EPA Region 4
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Lance LeFleur, Director

Alabama Department of Environmental Management
P.O. Box 301463

Montgomery, AL 36130-1463

Re: Acceptance of Administrative Complaint 16R-17-R4

Dear Director LeFleur:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Yale Law School Environmental Justice Clinic, the NAACP Legal Defense &
Educational Fund, and Earthjustice on behalf of the Ashurst Bar/Smith Community (ABSCO)
against the Alabama Department of Environmental Management (ADEM). In general, the
complaint alleges that ADEM discriminated on the basis of race against ABSCO residents in
Tallapoosa County, Alabama with respect to ADEM’s February 10, 2017 issuance of an
operating permit renewal for the Stone’s Throw Landfill (also known as Tallassee Waste
Disposal Center, Inc.), in Tallassee, Alabama, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 C.F.R. Part 7.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts preliminary reviews of
administrative complaints received for acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation. First, it
must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a discriminatory act that
if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged discriminatory act based
on race, color, national origin, sex, age, or disability). /d. Third, the complaint must be filed
within 180 calendar days of the alleged discriminatory act, unless this time limit is waived for
good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the





Director Lance LeFleur Page 2

complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes an alleged discriminatory act that occurred within 180
days of filing. And finally, the complaint was filed against ADEM, which is a recipient of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

1. Whether ADEM’s issuance of the February 10, 2017 operating permit renewal for the
Stones Throw Landfill discriminated against the predominantly Aftican-American
residents of the Ashurst Bar/Smith community on the basis of race in violation of Title VI
of the Civil Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

2. Whether ADEM’s method of administering its Solid Waste Disposal permitting program
subjects the predominantly African-American residents of the Ashurst Bar/Smith
community to discrimination on the basis of race in violation of Title VI of the Civil
Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCO isa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ADEM may make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving your copy of the letter. See 40 C.F.R. § 7.120(d)(1)(ii-ii1).

EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint.
ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as described
at hitps://www.epa.gov/ocr/frequently-asked-guestions-about-use-alternative-dispute-resotution-
resolving-title-vi. ECRCO may also contact you to discuss your interest in entering into
informal resolution discussions. We invite you to review ECRCO’s Case Resolution Manual for
a more detailed explanation of ECRCO’s complaint resolution process, available at
hitps://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_oge_ecrco_crm_january_11_2017.pdf.

We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secute rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.





Director Lance LeFleur Page 3

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Jonathan Stein, Case Manager at 202-564-2088

(Stein.Jonathan@epa.gov).
Sincerely, M‘

Lilian S. Dorka
Director, External Civil Rights Compliance Office
Office of General Counsel

e Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official

U.S. EPA Region 4
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August 11, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #: 70153010 0001 1267 6130 EPA File No. 17X-17-R4

Franklin Correction Center

Bunn. NC

Re: Rejection of Administrative Complaint

peor NN

On May 1, 2017, the U.S. Environmental Protection Agency's (EPA) External Civil Rights
Compliance Office (ECRCO) received your correspondence regarding the possibility that you
may have been exposed to asbestos between 1980 and 1982 while you were working during high
school. You state that this occurred because your employer did not provide appropriate
equipment or training. Please note that ECRCO is responsible for enforcing several civil rights
laws which, together, prohibit discrimination on the basis of: race, color, or national origin
(including on the basis of limited-English proficiency); sex; disability; and age, by applicants for
and recipients of federal financial assistance from EPA. As explained below, ECRCO cannot
accept your complaint for investigation as it does not meet the jurisdictional requirements of
EPA’s Regulation at 40 C.F.R. Part 7.

Pursuant to the EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
each administrative complaint for acceptance, rejection, or referral. To be accepted for
investigation, a complaint must meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second.
the complaint must describe an alleged discriminatory act that, if true, would violate the EPA’s
nondiscrimination regulation (i.c., an alleged discriminatory act based on race, color, national
origin, age, sex. or disability). Id. Third, it must be filed within 180 days of the alleged
discriminatory act. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or recipient of, EPA assistance that allegedly committed the discriminatory act. See
40 C.F.R. § 7.15.

You did submit your complaint in writing. However, you have not described an act of
discrimination that, if true, would violate one of the laws enforced by our office. In addition, our
office does not have jurisdiction to act upon actions which began and ended several years ago.
You also did not include the name of the government agency that hired you for the work at the





Alamance School District. The District does not receive funding from the EPA. For these
reasons, ECRCO lacks the required jurisdiction to proceed and must close this matter as of the
date of this letter.

Page 2

You may find the following websites helpful regarding your concerns about possible asbestos
contamination. The North Carolina Department of Environmental Quality has a link at
https://deq.nc.gov/about/divisions/environmental-assistance-customer-service/deacs-permit-
guidance/fag#asbestos. The EPA also has a link at https://www.epa.gov/asbestos which might
be helpful.

IT you have any further questions about this correspondence, please contact Debra McGhee,
Team Lead, at 202-564-4646, or by email at mcghee.debra@epa.gov.

CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 4

Sincerely,

/2

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL
June 8, 2017

In Reply Refer to:
EPA File No. 18X-17-R5

Via Email

Re: Request for Clarification

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), has reviewed your correspondence received May 10, 2017.
After carefully considering your correspondence, ECRCO has concluded that we need further
information as to whether we are the appropriate office to address these concerns.

As previously indicated, ECRCO is responsible for processing and investigating complaints that
allege discrimination by programs and activities receiving financial assistance from EPA. We
enforce several civil rights laws, which, together, prohibit discrimination on the basis of race,
color, national origin (including on the basis of limited-English proficiency); sex, disability, and
age by applicants for and recipients of federal financial assistance from EPA.

Pursuant to EPA’s nondiscrimination administrative regulation, ECRCO conducts a preliminary
review of administrative complaints for acceptance, rejection, or referral to another agency. See
40 C.F.R § 7.120(b)(1). To be accepted for investigation, a complaint must meet the
jurisdictional requirements described in the EPA’s nondiscrimination regulation. First, it must be
in writing. Id. Second, it must allege an intentionally discriminatory act or a policy with
discriminatory effects that violates the EPA’s nondiscrimination regulation. /d. Third, it must be
received within 180 calendar days of the alleged discriminatory act. See 40 C.F.R. §7.120(b)(2).
Finally, it must be filed against an applicant for, or a recipient of, EPA financial assistance that
committed the alleged discriminatory act. 40 C.F.R §7.15.

You have recently and previously raised a concern that sidewalks and property continue to be
contaminated by the merging of sewage and storm drains, especially after particularly significant
storms. You further raise a concern about the potentially detrimental health impacts this may
have on residents. However, your correspondence does not provide us with enough information





to complete the review needed to determine whether we have jurisdiction to process your
correspondence as a complaint. In the interests of ensuring whether we are the correct office to
address your concerns as described above, please provide us with the following information
within fifteen (15) calendar days of your receipt of this letter:

1) A description of the alleged discriminatory act(s) committed; that is, how do you believe
the Village of Barrington discriminated against you, or other residents on your street that
assert have authorized you to be their representative; and

2) Identification of the basis(es) (i.e., race, color, national origin, sex, age, or disability) has
the Village of Barrington discriminated.

3) Further information you may have regarding contact between the Village of Barrington
and EPA regarding the EPA request to fix the infrastructure that you noted in your
correspondence.

As noted above, in order to assist us in our review of your correspondence, we are asking that
you respond to this request for clarification. Failure to respond within fifteen (15) calendar days
of receipt may result in the closure of your complaint. To this effect, please either contact me by
telephone at (202) 564-7299, by email at temple kurt@epa.gov, or mail your reply to our office
at your earliest convenience.

Sincerely,

P

P / JM,Z‘-Q_,
Kurt Temple

Senior Advisor
External Civil Rights Compliance Office
Office of General Counsel

cc:  Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Robert Kaplan

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA, Region 5
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

September 14, 2017
Return Receipt Requested In Replv Refer to:
Certified Mail #: EPA File No. 18X-17-R5

Barrington, IL 60010

Via Email:

Re: Rejection of Administrative Correspondence

e |

On May 10, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office of Civil Rights (ECRCO), received correspondence from you raising a
concern about sidewalks and property becoming contaminated by the merging of sewage and
storm drains, especially after particularly significant storms, and the potentially detrimental
health impacts this situation may have on residents. ECRCO has determined that it cannot
accept your administrative complaint for investigation because it does not meet the jurisdictional
requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second. it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin. sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.





I Page 2

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation because your complaint did not describe an alleged discriminatory act based on
race, color, national origin, sex, age or disability, that, if true, would violate EPA’s
nondiscrimination regulation. Since the filing of your complaint, you submitted additional
correspondence to ECRCO on June 5. 2017, regarding your concern. However, neither that
correspondence nor your initial May 10, 2017, correspondence provided us with the information
necessary to establish jurisdiction over the issues raised in your correspondence. As a result,
ECRCO sent you a request for clarification via email on June 8, 2017, and requested that you
respond within 15 days. To date, ECRCO has not received a response from you to our request.

Based on the foregoing, the ECRCO is rejecting and closing this complaint as of the date of this
letter. You may wish to contact the following agency regarding your concern:

[llinois Environmental Protection Agency

Bureau of Water/Compliance Assurance Section - MC #19
1021 North Grand Avenue East

P.O. Box 19276

Springfield, IL 62794-9276

Telephone: 217-782-9720

Fax: 217-782-9891

If you have any questions about this correspondence, please contact Jonathan Stein of my staff
by telephone at (202) 564-2088, by email at stein.jonathan@epa.gov, or by mail to U.S. EPA,
External Civil Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, NW,

Washington, D.C., 20460.
Sincerely,
\wa

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel,
Civil Rights and Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 5
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

September 14, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #:_ EPA File No. 18X-17-RS
Karen Darch, Village President

Jeff Lawler, Village Manager

Village of Barrington

Village Hall

200 South Hough Street
Barrington. 11 60010

Re: Rejection of Administrative Correspondence

Dear President Darch and Manager Lawler:

On May 10, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office of Civil Rights (ECRCO). received correspondence from a Village resident
(Complainant) raising a concern about sidewalks and property becoming contaminated by the
merging of sewage and storm drains, especially after particularly significant storms, and the
potentially detrimental health impacts this situation may have on residents. ECRCO has
determined that it cannot accept this administrative complaint for investigation because it does
not meet the jurisdictional requirements set forth in EPA’s nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex. age, or

disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient





Ms. Karen Darch
Mr. Jeff Lawler Page 2

of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.
§7.15

After careful consideration, ECRCO has concluded that it cannot accept the complaint for
investigation because the complaint did not describe an alleged discriminatory act that, if true,
would violate EPA’s nondiscrimination regulation. That is, the Complainant did not indicate
how, when, and on what basis(es) (race, color, national origin, sex, age or disability), the Village
of Barrington discriminated against her.

Since the filing of this complaint, Complainant submitted additional correspondence to ECRCO
via email on June 5, 2017, regarding Complainant’s concern. However, neither that
correspondence nor their initial May 10, 2017, correspondence provided us with the information
necessary to establish jurisdiction over the issues raised in Complainant’s correspondence. As a
result, ECRCO sent Complainant a request for clarification via email on June 8, 2017, and
requested that Complainant respond within 15 days. To date, ECRCO has not received a
response from Complainant to our request.

Based on the foregoing, ECRCO is rejecting and closing this complaint as of the date of this
letter. We have notified the Complainant that she may wish to contact the Illinois Environmental
Protection Agency, Bureau of Water/Compliance Assurance Section.

If you have any questions about this correspondence, please contact Jonathan Stein of my staff
by telephone at (202) 564-2088, by email at stein.jonathan@epa.gov, or by mail to U.S. EPA,
External Civil Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, NW,

Washington, D.C., 20460.
Sincere
et

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

pe: Kenneth Redden
Acting Associate General Counsel
Civil Rights and Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 5
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

June 19, 2017

Return Receipt Requested In Reply Refer to:

Certified Mail #: [S} S EPA File No. 19X-17-R7

Re: Closure of Administrative Correspondence

Deor MR

On May 16, 2017, the U.S. Environmental Protection Agency’s (EPA) External Civil Rights
Compliance Office (ECRCO) received your correspondence as a referral from the U.S. Department
of Justice. Your correspondence generally alleges that the Miller County Department of Health and
the courts were unable to prosecute your neighbor for failing to maintain a private, residential septic
system which has reportedly impacted your property. As discussed below, ECRCO does not have
the required jurisdiction to accept your correspondence as a complaint for investigation.
Accordingly, this matter is closed as of the date of this letter.

Pursuant to the EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
discrimination complaints for acceptance, rejection, or referral. See 40 C.F.R. § 7.120(d)(1). To be
accepted for investigation, a complaint must meet the jurisdictional requirements described in the
EPA’s nondiscrimination regulation. First, it must be in writing. Second, it must describe an alleged
discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e., an alleged
discriminatory act based on race, color, national origin, sex, age, or disability). Third, it must be filed
within 180 calendar days of the alleged discriminatory act. See 40 C.F.R. § 7.120(b). Finally, the
complaint must be filed against an applicant for, or a recipient of EPA assistance that allegedly
committed the discriminatory act. See 40 C.F.R. § 7.15.

ECRCO contacted you on June 8, 2017, to obtain additional information related to your concerns.
As discussed, your concerns do not describe an alleged discriminatory act that, if true, could violate
the EPA’s nondiscrimination regulations and you stated that it is not your intent to file a
discrimination complaint. After careful review, the ECRCO is rejecting your complaint for
investigation as it does not meet the jurisdictional requirements in EPA’s nondiscrimination
regulations. This matter is closed as of the date of this letter.





If you have questions about this letter, please feel free to contact Jeryl Covington, Case Manager, at
202-564-7713 (covington.jeryl@epa.gov).

CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Mike Brinck

Assistant Regional Administrator
Deputy Civil Rights Official
EPA Region 7

Page 2

Sincerely,

Lilian S. Dorka
Director, External Civil Rights Compliance Office
Office of General Counsel










From:

To: Title VI Complaints
Subject: Harassment and Sexism at [[E}HSIREEII in Seattle
Date: Saturday, June 03, 2017 2:20:37 PM

Individual Filing Complaint: [{N N
Cellphone:
Email:

Employment Start Date: January 5, 2015
Employment End Date: May 30, 2017
Company Name:
Business License Compan
Business Owners:
Manager Name & Title:

Feb 10 2015 - May 2015

June 2015

August 2015

January 2016

July 2016

September 2016






October 2016

November 2016

December 2016

January 2017

March 2017





May 25, 2017

May 30, 2017

I leave and then I texted -and I requested a termination letter and would like to know in
detail the reasoning for my termination and I requested it be signed and dated by the owners
and himself. He agreed and said it was standard protocol and I would have it by the next
business day. I have yet to receive anything.

(Please let me know if additional details are needed)

Cheers,















From: McGhee, Debra

To: Harrison, Brenda

Cc: Temple, Kurt; Dorka, Lilian

Subject: FW: FW: Harassment and Sexism at [{S} S IIRIRESIE in Seattle
Date: Thursday, June 08, 2017 11:36:50 AM

Brenda — | responded to this correspondent by e-mail and she acknowledged receipt of the
information below.

Debra E. McGhee

Team Lead
External Civil Rights Compliance Office

Office Phone: 202-564-4646

“Commit yourself to the noble struggle for human rights. You will make a greater person of
yourself, a greater nation of your country, and a finer world to live in.” -- Martin Luther King, Jr.,
18th April, 1959

from: DN

Sent: Thursday, June 8, 2017 10:06 AM
To: McGhee, Debra <mcghee.debra@epa.gov>

Subject: Re: FW: Harassment and Sexism at_in Seattle
Hello Debra,

| appreciate you pointing me in the correct direction.

Cheers,

On T!u, Jun 8, 2560 BE at 6:53 AM McGhee, Debra <mcghee.debra@epa.gov> wrote:
pear [N

Your correspondence about alleged sexual harassment at the office where you work,
i which was filed with the EPA through an electronic complaint mailbox, was

forwarded to me for response.

I work for the External Civil Rights Compliance Office (ECRCO) of the Environmental Protection
Agency. The ECRCO enforces laws prohibiting discrimination in programs funded by the EPA
on the basis of race, color, national origin, sex, age and disability.

It does not appear from what you have written that the company that you work for is a recipient of
EPA funding, thus it does not appear that ECRCO would be the appropriate agency to address
your concern. However—there are other government agencies that enforce laws against
discrimination based on sex within private companies of every type. Here are two that you may
wish to contact:

e Washington State Human Rights Commission: http://www.hum.wa.gov/employment





The Washington State Human Rights Commission enforces the Washington State Law
Against Discrimination - RCW Chapter 49.60 is a State law that protects all people in
Washington from unfair and discriminatory practices in employment, real estate
transactions, public accommodations, credit, insurance, as well as health care
whistleblower, and state employee whistleblower complaints.

e U.S. Equal Employment Opportunity Commission:
https://www.eeoc.gov/field/seattle/charge.cfm

The U.S. Equal Employment Opportunity Commission (EEOC) is
responsible for enforcing federal laws that make it illegal to discriminate
against a job applicant or an employee because of the person's race, color,
religion, sex (including pregnancy, gender identity, and sexual
orientation), national origin, age (40 or older), disability or genetic
information. It is also illegal to discriminate against a person because the
person complained about discrimination, filed a charge of discrimination,
or participated in an employment discrimination investigation or lawsuit.
Most employers with at least 15 employees are covered by EEOC laws
(20 employees in age discrimination cases). Most labor unions and
employment agencies are also covered. The laws apply to all types of
work situations, including hiring, firing, promotions, harassment, training,
wages, and benefits.

I hope the above information is helpful and that you will successfully resolve concerns affecting
your work-life.

Sincerely,

Debra E. McGhee

Team Lead
External Civil Rights Compliance Office

Office Phone: 202-564-4646

“Commit yourself to the noble struggle for human rights. You will make a greater person of

yourself, a greater nation of your country, and a finer world to live in.” -- Martin Luther King,
Jr., 18th April, 1959

From the Title VI Complaints mailbox.

rrom:

Sent: Saturday, June 03, 2017 2:19 PM
To: Title VI Complaints <Title VI Complaints@epa.gov>

Subject: Harassment and Sexism at_in Seattle






Individual Filing Complaint: _

Cellphone:
Email:

Employment Start Date: January 5, 2015
Employment End Date: May 30, 2017
Company Name:
Business License Company Name:
Business Owners:
Manager Name & Title:

Feb 10 2015 - May 2015

June 2015

August 2015

J.

anuary 2016

July 2016

October 2016





November 2016

—

December 2016

January 2017

January 2017

March 2017






May 25, 2017

May 30, 2017

and I requested a termination letter and would like to know in
detail the reasoning for my termination and I requested it be signed and dated by the owners
and himself. He agreed and said it was standard protocol and I would have it by the next
business day. I have yet to receive anything.

(Please let me know if additional details are needed)

Cheers,










Redlends, CA 9
July 1S, 2017

2375

Environmental Protection Agency
Attn: Consumer Complaints

1260 Pennsylvania Ave., N.W,
Washington, DC 20460

To Whom It May Concern:

Earlier this year, in April, it came to my attention that gesoline
burcheased from Arco over the past two vears had turned the tips of the
sparkplugs of our car & red-orange color (photo enclosed). Articles
on the Internet blame this on additives., Since We never added gasoline
additives of any kind, then it must have been Arco that added them,
Enclosed is & copy of & letter of complaint to Arco. I guess it's up
10 organizstions like vours to determine if such gasoline is fouling
Catalytic converters or affecting oxygen sensors., In any event, it
can’t be said that it’s “clean-burning”, having left deposits. 1In fact,

this coloration occured in less than 5,000 total miles; 1 can only imagine

what 50,000 would lcok like.

viell, I've done my bit by bringing this matter to your attention,
IT's up to your organization to take any action, if needed,






Redlands, CA 92374
July 19, 2017

Arco Regional Headquarters

Attn: Consumer Complaints

4 Centerpointe Drive, Suite 100

La Palma, CA 90623-1074

To Whom It May Concern:

This is a letter of complaint.

Additives in your Arco TopTier gasoline are turning sparkplugs red (photo enclosed).
I had to change the sparkplugs in our '97 Buick Skylark for the biennial smog check and
couldn't help but notice that the tips weren't a light tan, like they're supposed to be
but a deep red-orange color. 1 used Arco gasoline exclusively for at least the last
25 years and have to change out the sparkplugs with each smog test on this old car.
Up until this time, the plugs have always been a light tan color. Your company has done
something to the gasoline you sell that it's coating the tips of the sparkplugs with
this reddish color. The big question is: Is it also leaving unburned red deposits on
the intake valves or on the top of the pistons? And just as important, are these red
deposits coating the catalytic converter and the oxygen sensors? Your gasoline is no
Tonger clean-burning, and I'm wondering how much harm it has done to my engine and to
the environment?

Sincerely,

P.5. I will never, ever buy Arco gasoline again.

copy to: Environmental Protection Agency
Bureau of Automotive Repair/California Smog Check Program
South Coast Air Quality Management District





Redlands, CA 92373

EAU I T BN N b OO T
1l
, 4 70H
Environmental Protection Agency
Consumer Complaints
N.W,

Attn:
1200 Pennsylvania Ave.,
Washington, DC 20460
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

July 31,2017

Return Receipt Requested In Replv Refer to:

Certified Mail #: | S EPA File No. 21X-17-R9

Redlands, CA 92373

Re: Closure of Administrative Correspondence

Dear N

On July 25, 2017, the U.S. Environmental Protection Agency’s (EPA) External Civil Rights
Compliance Office (ECRCO) received your correspondence regarding the effect of Arco
gasoline additives on sparkplug tip discoloration. Please note that ECRCO is responsible for
enforcing several civil rights laws which, together. prohibit discrimination on the basis of: race,
color, or national origin (including on the basis of limited-English proficiency); sex: disability:
and age. by applicants for and recipients of federal financial assistance from EPA. As your
correspondence does not raise a claim of discrimination with which this office can assist.
ECRCO is closing this matter as of the date of this letter.

With regard to your concern about gasoline additives, EPA has a Fuel Program Helpdesk which
may be able to provide assistance. ECRCO suggests contacting the Helpdesk directly at 800-
385-6164 with any questions you may have. You may also visit EPA’s Gasoline Standards web
page at https://www.epa.gov/gasoline-standards for additional information.

You may also wish to contact the California Environmental Protection Agency’s Air Resources
Board, which oversees the California Reformulated Gasoline Program. The California Air
Resources Board can be reached via mail at the following address, 1001 "I" Street, Sacramento.
CA 95814, and by telephone at (800) 242-4450. Additional information may be found at
https://www.arb.ca.gov/fuels/gasoline/gasoline.htm.





[f you have any further questions about this correspondence, please contact Kurt Temple, Senior
Advisor, at 202-564-7299, or by email at temple.kurt@epa.gov.

Sincerely.

Lilian Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Deborah Jordan

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 9










McGhee, Debra

From: (b) (6)-Privacy ===

Sent: Tuesday, July 11, 2017 6:25 PM
To: McGhee, Debra
Subject: More info

[ filed this complaint against Franklin Township . I included a list of the township supervisors who are
responsible for changing the ordinances to allow fracking .

They have discriminated against me because they did not listen to my continuing complaints on how the
fracking would affect my health . This has continued for over 3 years . The fracking company after 3
vears finally got their paperwork correct in order to proceed but the TWP ordinances did not protect me from
harm allowing the fracking company to do anything they want. My complaint is on how they wrote the
ordinances with no regard to my complaints on health requirements for diseased . handicapped. disabled or
elderly . Since day one I have spoken about my disability and what the fracking will do to me . They simply did
nothing . The ordinances were modified to allow fracking with anything that was necessary to get it done .
Being that nothing will hurt me from the proposed drill site location until it is drilled I could only complain
about the detrimental affects to come .

Sent from my iPhone
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

September 8, 2017

Return Receipt Requested In Reply Refer to:

Certified Mail #: _ EPA No: 22D-17-R3

Butler, PA 16001-

Re: Rejection of Administrative Complaint

On July 11, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint alleging that the Franklin Township,
Butler County, Pennsylvania (PA), has violated Section 504 of the Rehabilitation Act of 1973
and the EPA’s nondiscrimination regulation (see 40 C.F.R. Part 7. Subpart C) by changing
ordinances to allow fracking that did not protect you, a person with disabilities, from adverse
health impacts. ECRCO has determined that it cannot accept this administrative complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance. rejection. or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e..
an alleged discriminatory act based on race, color, national origin, sex. age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R.

§ 7.15.





(b) (6) - Privacy Page 2

After careful consideration, ECRCO has concluded that it cannot accept this complaint for
investigation because Franklin Township, Butler County, PA, is not an applicant for, or a
recipient of, EPA financial assistance. Therefore, ECRCO is closing the complaint as of the date
of this letter.

If you have not already done so, you may wish to raise your concerns with the Pennsylvania
Department of Environmental Protection (PDEP), Headquarters, by calling PDEP at (717)783-
2300, or writing to PDEP at Rachel Carson State Office Building, 400 Market Street, Harrisburg,
PA 17101. We are sorry that we are unable to assist you. If you have any questions about this
letter, please contact Debra McGhee, Team Lead, at (202) 564-6464, by e-mail at
mcghee.debra@epa.gov or by mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania Avenue, N.W., Washington,
D.C. 20460.

Sincerely,

2.zl

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cC; Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
US. EPA Region 3
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

September 8, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail #_ EPA No: 22D-17-R3
Herman Bauer Jr.

Chair

Township Board of Administrators

Franklin Township

191 Election House Road
Prospect. PA 16052

Re: Rejection of Administrative Complaint

Dear Mr. Bauer:

On July 11, 2017, the U.S. Environmental Protection Agency (EPA). External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the Franklin Township. Butler
County, Pennsylvania (PA), violated Section 504 of the Rehabilitation Act of 1973 and the
EPA’s nondiscrimination regulation (see 40 C.F.R. Part 7, Subpart C) by changing ordinances to
allow fracking and failing to protect the complainant, a person with disabilities, from adverse
health impacts. ECRCO has determined that it cannot accept this administrative complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex. age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. §
7.13.





Mr. Herman Bauer Jr. Page 2

After careful consideration, ECRCO has concluded that it cannot accept this complaint for
investigation because Franklin Township, Butler County, PA, is not an applicant for, or a
recipient of, EPA financial assistance. Therefore, ECRCO is closing the complaint as of the date
of this letter. ECRCO has provided the complainant with contact information for the
Pennsylvania Department of Environmental Protection.

If you have any questions about this letter, please contact Debra McGhee, Team Lead, at

(202) 564-4646, by e-mail at mcghee.debra@epa.gov, or by mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania
Avenue, N.W., Washington, D.C. 20460.

Sincerely,

pyA
Lilian S. Dorka
Director
External Civil Rights Compliance Office
Office of General Counsel

ce: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

John A. Armstead

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
US. EPA Region 3
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AUG-10-2017 B1:06F FROM: T0: 12158142931

I/
August 10, 2017

Cecil A. Rodrigucs, Acting Regional Administrator
US EPA Region 3

1650 Arch Street

Philadelphia, PA 19103-2029

215-814-2900 or 1-800-438-2474

Re: Pollution Complaint/Public Toxic Contamination
Dear Mr. Rodrigues:

This is an official complaint and request upon your office
to open an investigation into the City of Norfolk and
Norfolk Redevelopment and Housing Authority's, 2018
board approved plan to demolish and redevelop the
Young's Terrance housing development, with heavy
equipment, creating known public toxic contamination
which would exposc humans receptors to dangerous soil
contamination, large amounts of airborne fragments and
dust particulates from contaminated underground water
loaded with highly organic hazardous substances such as
coal tar, coal ash, iron, oily benzene and other poisonous
coal by products, as poly nuclear aromatic hydrocarbons
(PAHSs) cyanide and phenolics, inorganic nitrogen
compounds, metals and gases such as methane migrating
oftf-site from the Old Virginia Electric & Power Norfolk
Manufactured Coal Gasification Plant site, currently known
as (HRT LOT #39, in the project’s soil in unacceptable
levels. That if ingested or inhaled, even in miniscule
amounts, it can cause significant and irreversible brain
damage as well as other health problems.

The demolition and redevelopment of the neighborhood,
public streets, sidewalks, sewcrage, storm sewers systems,
hazardous waste removal etc., which could pose a threat to
human health and the environment.

See attached link: -

http_s:ﬁgiIgt(_)_g_line.comfnewsfgovcmmcndlocaIr’mosl-of-

o%k-s-oublic-housinu—could-bc-gonc—infan‘sclc 359¢3039-d0
04-50bf-b95 1 -ce78dfa7c764 html
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We are requesting an official timely response in the above
referenced matter which should include any documents rclating to
the City’s approved plan, response, cost, inspections, monitoring,
regulations, permits, environmental assessment and any DEQ/EPA
action taken.

anking you in advance,

P.O. BOX 1772
llampton,Virginia 23669
804.252.9109
ufj2020@gmail.com
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August 10,2017

Mr. David k. Paylor. Director

Department of Environmental Quality

629 - Main St RECEIVED
Richmond, VA 23219

1-(804) 698-4000

Re: Pollution Complaint/Public Toxic Contamination EPA, Region 11, ORC
Dear Mr. Paylor:

This is an official complaint and request upon vour office
1o open an investigation into the City of Norfolk and
Nortolk Redevelopment and Housing Authority's, 2018
board approved plan to demolish and redevelop the
Young's Terrance housing development, with heavy
equipment, creating known public toxic contamination
which would expose humans receptors to dangerous soil
contamination. large amounts of airborne fragments and
dust particulates from contaminated underground water
loaded with highly organic hazardous substances such as
coal tar, coal ash. iron, oily benzene and other poisonous
coal by products. as poly nuclear aromatic hydrocarbons
(PAHS) cyanide and phenolics, inorganic nitrogen
compounds, metals and gases such as methane migrating
off-site from the Old Virginia Electric & Power Norfolk
Manufactured Coal Gasification Plant site, currently known
as (HR'T LOT #39, in the project’s soil in unaceeptable
levels. I'hat ifingested or inhaled. even in miniscule
amounts. it can cause significant and irreversible brain
damage as well as other health problems.

I'he demolition and redevelopment of the neighborhood.
public streets, sidewalks, sewerage, storm sewers systems,
hazardous waste removal ete., which could pose a threat to
human health and the environment,

Sec attached link:
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We are requesting an official timely response in the above
referenced matter which should include any documents relating o
the City’s approved plan. response. cost. inspections. monitoring,
n.;__ui.:llons permits and any DEQ/EPA action taken.

IlanmE you in dd\-dﬂLL

e =

e -
P Mr. Roy 1., f’crr) BL\'
Direetor of Ci ivil-Rights
- UjTed Front for Justice
- PO.BOX 1772
Hampton, Virginia 23669
804.252.9109
utj2020-wgmail.com
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May 17, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail #: _ EPA No: 23RD-17-R3

Mr. Roy L. Perry-Bey
Director of Civil Rights
United Front for Justice
P.O. Box 1772
Hampton, VA 23669

Re: Rejection of Administrative Complaint
Dear Mr. Perry-Bey:

On August 16, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the City of Norfolk has violated
Title VI of the Civil Rights Act of 1964 based on race, and Section 504 of the Rehabilitation Act
of 1973 based on disability regarding the approval of a plan to demolish and redevelop the
Young Terrace housing development. The complaint further alleges that the demolition and
redevelopment with heavy equipment will expose this community to adverse health impacts,
from large amounts of dust particulates, poisonous coal byproducts and poly nuclear aromatic
hydrocarbons (PAHS). ECRCO has determined that it cannot accept this administrative
complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.
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In addition to the above factors, ECRCO will also consider other factors as well. If ECRCO
obtains information from EPA regional offices, the complainant, the potential recipient or other
credible sources leading ECRCO to conclude that an investigation is unjustified for prudential
reasons, ECRCO may reject a complaint allegation. Such prudential factors include, but are not
limited to, when an allegation is not ripe for review because it is speculative in nature and
anticipates future events that may or may not unfold as outlined in the complaint, so a
meaningful review of the allegations cannot be conducted at the time ECRCO receives the
complaint.

After careful consideration, ECRCO cannot accept this complaint for investigation because the
discrimination alleged is not “ripe” for investigation. Specifically, the plan to demolish the
Young Terrace public housing project contains contingencies that make it too speculative to
investigate at this time. For example, the US Department of Housing and Urban Development
(HUD) has not yet approved the City of Norfolk’s plan. Please be advised that this complaint is
being rejected without prejudice. You may re-file this complaint within 180 days of a subsequent
act or event that raises an allegation of discrimination.

[ have reached out to the Mid-Atlantic EPA regional office in Philadelphia, which serves, among
other areas, the Commonwealth of Virginia. The regional office is aware of the proposed
activity that might take place in Norfolk and is available to discuss with you any questions or
concerns which you may have as the situation as it develops; you may contact Reginald Harris,
the regional Environmental Justice Coordinator at (215) 814-2988 or at harris.reggie@epa.gov.

If you have any questions about this letter, please contact Samuel Peterson, Case Manager, at
(202) 564-5393, by e-mail at peterson.samuel@epa.gov or by mail at U.S. EPA, Office of
General Counsel, External Civil Rights Compliance Office, Mail Code 2310A., 1200
Pennsylvania Avenue, N.W., Washington, D.C. 20460. I appreciate you taking time to engage in
the discussion of your complaints with members of my staff.

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ee; Elisa Packard
Associate General Counsel
Civil Rights & Finance Law Office





Mr. Roy L. Perry-Bey

Cecil Rodrigues

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 3
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May17, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail - [ N EPA No: 23RD-17-R3
Kenneth Cooper Alexander

Mayor

1001 City Hall Building

810 Union Street
Norfolk, VA 23510

Re:  Rejection of Administrative Complaint

Dear Mayor Alexander:

On August 16, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the City of Norfolk has violated
Title VI of the Civil Rights Act of 1964 based on race, and Section 504 of the Rehabilitation Act
of 1973 based on disability regarding the approval of a plan to demolish and redevelop the
Young Terrace housing development. The complaint further alleges that the demolition and
redevelopment with heavy equipment will expose this community to adverse health impacts,
from large amounts of dust particulates, poisonous coal byproducts and poly nuclear aromatic
hydrocarbons (PAHS). ECRCO has determined that it cannot accept this administrative
complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First.
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.

In addition to the above factors, ECRCO will also consider other factors as well. If ECRCO
obtains information from EPA regional offices, the complainant, the potential recipient or other
credible sources leading ECRCO to conclude that an investigation is unjustified for prudential
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reasons, ECRCO may reject a complaint allegation. Such prudential factors include, but are not
limited to, when an allegation is not ripe for review because it is speculative in nature and
anticipates future events that may or may not unfold as outlined in the complaint, so a
meaningful review of the allegations cannot be conducted at the time ECRCO receives the
complaint.

After careful consideration, ECRCO cannot accept this complaint for investigation because the
discrimination alleged is not “ripe” for investigation. Specifically, the plan to demolish the
Young Terrace public housing project contains contingencies that make it too speculative to
investigate at this time. For example, the US Department of Housing and Urban Development
(HUD) has not yet approved the City of Norfolk’s plan. Please be advised that this complaint is
being rejected without prejudice. The Complainant may re-file this complaint within 180 days of
a subsequent act or event that raises an allegation of discrimination.

[ appreciate the information provided by your staff on the status of the proposed project. If you
have any questions about this letter, please contact Samuel Peterson, Case Manager, at (202)
564-5393, by e-mail at peterson.samuel@epa.gov or by mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania

Avenue, N.W., Washington, D.C. 20460.

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Elisa Packard
Associate General Counsel
Civil Rights & Finance Law Office

Cecil Rodrigues

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 3
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I/
August 10, 2017

Cecil A. Rodrigucs, Acting Regional Administrator
US EPA Region 3

1650 Arch Street

Philadelphia, PA 19103-2029

215-814-2900 or 1-800-438-2474

Re: Pollution Complaint/Public Toxic Contamination
Dear Mr. Rodrigues:

This is an official complaint and request upon your office
to open an investigation into the City of Norfolk and
Norfolk Redevelopment and Housing Authority's, 2018
board approved plan to demolish and redevelop the
Young's Terrance housing development, with heavy
equipment, creating known public toxic contamination
which would exposc humans receptors to dangerous soil
contamination, large amounts of airborne fragments and
dust particulates from contaminated underground water
loaded with highly organic hazardous substances such as
coal tar, coal ash, iron, oily benzene and other poisonous
coal by products, as poly nuclear aromatic hydrocarbons
(PAHSs) cyanide and phenolics, inorganic nitrogen
compounds, metals and gases such as methane migrating
oftf-site from the Old Virginia Electric & Power Norfolk
Manufactured Coal Gasification Plant site, currently known
as (HRT LOT #39, in the project’s soil in unacceptable
levels. That if ingested or inhaled, even in miniscule
amounts, it can cause significant and irreversible brain
damage as well as other health problems.

The demolition and redevelopment of the neighborhood,
public streets, sidewalks, sewcrage, storm sewers systems,
hazardous waste removal etc., which could pose a threat to
human health and the environment.

See attached link: -

http_s:ﬁgiIgt(_)_g_line.comfnewsfgovcmmcndlocaIr’mosl-of-

o%k-s-oublic-housinu—could-bc-gonc—infan‘sclc 359¢3039-d0
04-50bf-b95 1 -ce78dfa7c764 html
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We are requesting an official timely response in the above
referenced matter which should include any documents rclating to
the City’s approved plan, response, cost, inspections, monitoring,
regulations, permits, environmental assessment and any DEQ/EPA
action taken.

anking you in advance,

P.O. BOX 1772
llampton,Virginia 23669
804.252.9109
ufj2020@gmail.com

P2
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August 10,2017

Mr. David k. Paylor. Director

Department of Environmental Quality

629 - Main St RECEIVED
Richmond, VA 23219

1-(804) 698-4000

Re: Pollution Complaint/Public Toxic Contamination EPA, Region 11, ORC
Dear Mr. Paylor:

This is an official complaint and request upon vour office
1o open an investigation into the City of Norfolk and
Nortolk Redevelopment and Housing Authority's, 2018
board approved plan to demolish and redevelop the
Young's Terrance housing development, with heavy
equipment, creating known public toxic contamination
which would expose humans receptors to dangerous soil
contamination. large amounts of airborne fragments and
dust particulates from contaminated underground water
loaded with highly organic hazardous substances such as
coal tar, coal ash. iron, oily benzene and other poisonous
coal by products. as poly nuclear aromatic hydrocarbons
(PAHS) cyanide and phenolics, inorganic nitrogen
compounds, metals and gases such as methane migrating
off-site from the Old Virginia Electric & Power Norfolk
Manufactured Coal Gasification Plant site, currently known
as (HR'T LOT #39, in the project’s soil in unaceeptable
levels. I'hat ifingested or inhaled. even in miniscule
amounts. it can cause significant and irreversible brain
damage as well as other health problems.

I'he demolition and redevelopment of the neighborhood.
public streets, sidewalks, sewerage, storm sewers systems,
hazardous waste removal ete., which could pose a threat to
human health and the environment,

Sec attached link:
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We are requesting an official timely response in the above
referenced matter which should include any documents relating o
the City’s approved plan. response. cost. inspections. monitoring,
n.;__ui.:llons permits and any DEQ/EPA action taken.

IlanmE you in dd\-dﬂLL

e =

e -
P Mr. Roy 1., f’crr) BL\'
Direetor of Ci ivil-Rights
- UjTed Front for Justice
- PO.BOX 1772
Hampton, Virginia 23669
804.252.9109
utj2020-wgmail.com
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

May 17, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail #: EPA No: 24RD-17-R3
Mr. Roy L. Perry-Bey

Director of Civil Rights

United Front for Justice

P.O. Box 1772
Hampton, VA 23669

Re: Rejection of Administrative Complaint
Dear Mr. Perry-Bey:

On August 16, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the Norfolk Redevelopment and
Housing Authority has violated Title VI of the Civil Rights Act of 1964 based on race, and
Section 504 of the Rehabilitation Act of 1973 based on disability regarding the approval of a
plan to demolish and redevelop the Young Terrace housing development. The complaint further
alleges that the demolition and redevelopment with heavy equipment will expose this community
to adverse health impacts, from large amounts of dust particulates, poisonous coal byproducts
and poly nuclear aromatic hydrocarbons (PAHS). ECRCO,has determined that it cannot accept
this administrative complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second. it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. §7.
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In addition to the above factors, ECRCO will also consider other factors as well. If ECRCO
obtains information from EPA regional offices, the complainant, the potential recipient or other
credible sources leading ECRCO to conclude that an investigation is unjustified for prudential
reasons, ECRCO may reject a complaint allegation. Such prudential factors include. but are not
limited to, when an allegation is not ripe for review because it is speculative in nature and
anticipates future events that may or may not unfold as outlined in the complaint, so a
meaningful review of the allegations cannot be conducted at the time ECRCO receives the
complaint.

After careful consideration, ECRCO cannot accept this complaint for investigation because the
discrimination alleged is not “ripe” for investigation. Specifically, the plan to demolish the
Young Terrace public housing project contains contingencies that make it too speculative to
investigate at this time. For example, the US Department of Housing and Urban Development
(HUD) has not yet approved the City of Norfolk’s plan. Please be advised that this complaint is
being rejected without prejudice. You may re-file this complaint within 180 days of a subsequent
act or event that raises an allegation of discrimination.

['have reached out to the Mid-Atlantic EPA regional office in Philadelphia, which serves, among
other areas, the Commonwealth of Virginia. The regional office is aware of the proposed
activity that might take place in Norfolk and is available to discuss with you any questions or
concerns which you may have as the situation develops; you may contact Reginald Harris, the
regional Environmental Justice Coordinator at (215) 814-2988 or at harris.reggie@epa.gov.

If you have any questions about this letter, please contact Samuel Peterson, Case Manager, at
(202) 564-5393. by e-mail at peterson.samuel@epa.gov or by mail at U.S. EPA, Office of
General Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200
Pennsylvania Avenue, N.W., Washington, D.C. 20460. [ appreciate you taking time to engage in
the discussion of your complaints with members of my staff.

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ce: Elisa Packard
Associate General Counsel
Civil Rights & Finance Law Office
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Cecil Rodrigues

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 3
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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May 17, 2018

Return Receipt Requested In Reply Refer to:
Certified Mail #: EPA No: 24RD-17-R3

Mr. Donald Musacchio

Chairman, Board of Commissioners

Norfolk Redevelopment and Housing Authority
555 E. Main Street

Norfolk, Virginia 23510

Re: Rejection of Administrative Cdmglaint

Dear Commissioner Musacchio:

On August 16, 2017, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the Norfolk Redevelopment and
Housing Authority has violated Title VI of the Civil Rights Act of 1964 based on race, and
Section 504 of the Rehabilitation Act of 1973 based on disability regarding the approval of a
plan to demolish and redevelop the Young Terrace housing development. The complaint further
alleges that the demolition and redevelopment with heavy equipment will expose this community
to adverse health impacts, from large amounts of dust particulates, poisonous coal byproducts
and poly nuclear aromatic hydrocarbons (PAHS). ECRCO has determined that it cannot accept
this administrative complaint for investigation.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First.
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second. it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or

disability). /d. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.

In addition to the above factors, ECRCO will also consider other factors as well. If ECRCO
obtains information from EPA regional offices. the complainant, the potential recipient or other
credible sources leading ECRCO to conclude that an investigation is unjustified for prudential
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reasons, ECRCO may reject a complaint allegation. Such prudential factors include, but are not
limited to, when an allegation is not ripe for review because it is speculative in nature and
anticipates future events that may or may not unfold as outlined in the complaint, so a
meaningful review of the allegations cannot be conducted at the time ECRCO receives the
complaint.

After careful consideration, ECRCO cannot accept this complaint for investigation because the
discrimination alleged is not “ripe” for investigation. Specifically, the plan to demolish the
Young Terrace public housing project contains contingencies that make it too speculative to
investigate at this time. For example, the US Department of Housing and Urban Development
(HUD) has not yet approved the City of Norfolk’s plan. Please be advised that this complaint is
being rejected without prejudice. The Complainant may re-file this complaint within 180 days of
a subsequent act or event that raises an allegation of discrimination.

If you have any questions about this letter, please contact Samuel Peterson, Case Manager, at
(202) 564-5393, by e-mail at peterson.samuel@epa.gov or by mail at U.S. EPA, Office of
General Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200
Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

66k Elisa Packard
Associate General Counsel
Civil Rights & Finance Law Office

Cecil Rodrigues

Deputy Regional Administrator
Deputy Civil Rights Official
US EPA Region 3









